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m THE RELATION OF THE JUDICIARY TO THE CON- 

STITUTION. 

. “In answer to this [an objection urged by counsel, that by holding an act 

vr unconstitutional, the court would be assuming legislative powers], I do not 

id consider the judiciary, as the champions of the people or of the constitution, 

at bound to sound the alarm and to excite an opposition to the Legislature. But 

: when the cases of individuals are brought before the judiciary, they are bound 

to decide. 

a “And if one man claim under an act contrary to the constitution, that is, 

iy under what is no law (if my former position, that the Legislature can not 
impugn the constitution, and consequently that an act against it is void, be 

8 just) must not a court give judgment against him.’*! 

: Art. XI., sect. 3, of the report of the committee of detail, which pro- 

a vided that ‘*the jurisdiction of the Supreme Court shall extend to all cases 

8 arising under laws passed by the Legislature of the United States,’’ being under 
discussion : — 

a “Dr. Johnson moved to insert the words, ‘this constitution and the,’ 

d before the word ‘laws.’ 

4 “Mr. Madison doubted whether it was not going too far, to extend the juris- 

: diction of the court generally to cases arising under the constitution, and 
whether it ought not to be limited to cases of a judiciary nature. The right of 

‘ . expuunding the constitution in cases not of this nature, ought not to be given 

e to that department. 

i “The motion of Dr. Johnson was agreed to, nem. cun., it being generally sup- 

) posed that the jurisdiction given was constructively limited to cases of a judi- 

iarv nature.’’ 


The power of courts to hold in suits between parties, that 

legislative enactments are unconstitutional, and to refuse to 
1 Nelson, J., in Kamper v. Hawkins, 2 2 Els. Debs., V., 380. 

Va. Cases, 20. 3 Els, Debs., V. 483. 
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enforce them, is one of the most curious and distinctive features 
of our American jurisprudence and political system. By it the 
judiciary is elevated to a most important position and is made g 
potent factor, indeed, in the political history of the country, 
The great frequency of its application, the extent of its effects 
in any view, and the finally decisive power so commonly claimed 
for it by many, render it so great a feature in our system that 
no time spent in its study and investigation can be wasted, 
Whatever its origin, it was emphatically a new departure in 
governmental science. English law reports and English history 
would be searched in vain for any parallel to it, nor are we aware 
that the history of any country can have furnished its basis, It 
is true, that a few scattering cases are to be found in England, 
where Coke and two or three other judges decided or expressed 
it as their opinion that the common law did control acts of Par- 
liament and declare them void, when against common sense and 
reason, but these cases were all either based on the recognized 
truth thata court will always, when possible, so interpret a legis- 
lative act that no absurd or unjust consequence shall ‘flow there- 
from, or else they were not law, but rather vagaries inspired by 
an overweaning admiration for the common law and a bold and 
independent spirit. We conceive that there could in reality at 
that time have been no doubt that the courts were bound bya 
distinct and unequivocal act of Parliament, no matter how 
wrong or unjust it might be ; and, beyond question, the modern 
opinion is to that effect. Whatever those who favor popular 
government and the rights of individuals may think of its sound- 
ness, the accepted theory of government in England certainly is, 
that Parliament is omnipotent and has the legal and constitu- 
tional (not the abstractly moral) right to take private property 
for public use without compensation, or to give A.’s property to 
B. And it is equally unquestionable that should Parliament 
clearly enact either of these things, the courts could not decline 
to enforce it; the judges would be bound by their oaths of office, 
and could only escape by resignation from the necessity of lend- 
ing themselves to such measures. Acts of attainder furnish 
familiar actual instances where Parliament has exercised such abso- 
lute power, andthe only known means to prevent such abuses is the 
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right of revolution — a remedy which is entirely outside of the 
constituted system of government. It is not unusual to hear or 
read English discussions as to whether or not such a measure is 
«constitutional,’’ and these discussions seem at first sight to 
bear a strong resemblance to the similar ones in our country ; 
but it is clear that the word is used in an entirely different sense 
from the American. It appears to mean merely whether the 
proposed Legislation is in consonance with the spirit of the En- 
glish system, and it is, moreover, merely an argument addressed 
to the consciences of members of Parliament. Should the 
power contended to be unconstitutional be exercised, the English 
constitution has undergone a change, and there is no known 
governmental agency to stop the application and enforcement of 
the new law or ‘* constitution.”’ 

We may, therefore, safely assume that the American doctrine 
was new and original, and that the credit or discredit of it be- 
longs exclusively to us. Believing it, as we do, to rest on the 
soundest basis of reason and, despite its aberrations, to have 
been on the whole eminently beneficial, it has always been a mat- 
ter of wonder to us that its history and development have not 
been the subject of frequent and thorough investigation. If it 
has largely furnished the support on which rest the vast and in- 
calculably dangerous powers of corporations, it has, on the other 
hand, in innumerable instances, furnished protection to the indi- 
vidual against these encroachments on his rights, which legisla- 
tive bodies are only too frequently led into. Yet, despite all 
this, we know of no history of its growth and development. 
Story does not touch the question, Cooley shortly refers to it in 
a foot-note,' and the treatment of the subject in Kent, though the 
fullest we know of, is far from being complete or even accurate, 
so far as it goes. He says,’ for example, that it first received a 
judicial construction in 1792, while, as a matter of fact, the 
power of the judiciary had by that time been several times exer- 
cised, was very widely claimed and recognized, and was far on 
the way to being an established principle. 

It is highly probable that the above mentioned doctrine of 


Const. Limitations, 160*. Comms., L., p. 450. 
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Coke had its part in the matter, and we find that courts in our 
own country were more than once told in argument that specific 
laws were against common sense and reason and therefore void, 
This was elaborately argued on the American side in the famous 
case of the Writs of Assistance, and in Robin v. Hardaway,' 
in 1772, Geo. Mason is reported to have made the same argu- 
ment as against a law for the sale of the descendants of Indian 
women as slaves. Natural right and natural justice, and the 
duties and obligations of men in a state of nature, formed no 
small part of the basis of thought in those days; but we are not 
aware that courts ever undertook to hold, as a general rule, that 
it was their function to decide whether a legislative act was con- 
sistent with natural right or common sense ; and that is, afterall, 
the only question. Who is to decide? No doubt, the theory of 
natural justice was largely combined with the strong tendency of 
our ancestors to ignore authority and to augment the rights, and 
the importance of the rights, of each individual. Moreover, we 
were in the latter acts of, or had just passed through, a strug- 
gle which had grown out of the claims of supreme authority 
made for a legislative body, and we had triumphed. It was 
highly natural that such tendencies, coupled with the result of 
this late contest, should lead to a question whether the same 
supremacy could properly belong to any legislative body. 

The judiciary’s right in the matter was first asserted in Virginia, 
at least as early as 1782, though the earliest clearly established de- 
cision isin Rhode Island. In May, 1778, the Legislature of Vir- 
ginia passed an act of attainder against Josiah Philips, a Virginian, 
who had been guilty devastating and marauding in that State. 
The following autumn, he was taken and brought into court, 
and indicted and convicted of highway robbery, the act being in 
no way enforced or acted on. Unfortunately, it seems now im- 
possible to ascertain whether this was the voluntary action of the 
attorney-general, as stated by Girardin,’ or whether the court 
declined to recognize the act and directed the prisoner to be 
tried, as is intimated by Prof Tucker.’ If the latter, the case is 


1 Jeff. Rep. (Va.) 109. Tucker's Bistne., Appendix, Vol. I. 
2 4 Burk, 305, 306. p. 293. 
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undoubtedly the first of the kind in the country. In 1782, in 
Commonwealth v. Caton et al.,' the powers of the judiciary in the 
matter are considered at some length and asserted with great 
boldness. The questionthere was (1) whether, under the Virginia 
constitution, a pardon of the prisoners by a vote of the House of 
Burgesses alone was valid, and (2) whether an act of 1776, defin- 
ing treason, and under which the prisoners had been convicted, 
was a violation of the Virginia constitution. It was held that the 
House of Burgesses had not alone the power of pardon in such 
acase, and that the act of 1776 was not an infringement of the 
constitution; but the case is very noticeable on account of its 
early date and the clear and bold enunciation of their opinion by 
some of the judges. Wythe, J., says: ‘* Nay, more, if the whole 
Legislature, an event to be deprecated, should attempt to over- 
leap the bounds prescribed to them by the people, I, in admin- 
istering the public justice of the country, will meet the united 
powers at my seat in this tribunal and, pointing to the constitu- 
tion, will say to them, here is the limit of your authority; and, 
hither shall you go, but no further.’’ Pendleton, J., says: 
“ But, how far this court, in whom the judicial powers may 
insome sort be said to be concentrated, shall have power to 
declare the nullity of a law passed in its forms by the legisla- 
tive powers without exercising the powers of that branch, con- 
trary to the plain terms of that constitution, is, indeed, a deep, 
important, and I will add, a tremendous question, the decision 
of which might involve consequences to which gentlemen may 
not have extended their ideas.’”’ The report adds: ‘* Chancellor 
Blair and the rest of the judges were of opinion that the court 
had power to declare any revolution or act of the Legislature, or 
of either branch of it, to be unconstitutional and void.’’ These 
expressions of opinion were, moreover, later adhered to in 1788, 
inthe Case of the Judges; ? in 1792, in Turner v. Turner ;* in 1793, 
in Page v. Pendleton,‘ and were directly enforced in 1793, in 
Kamper v. Hawkins.* 


14 Call (Va.), 5. * Wythe’s (Va.) Reports, 211. 
2 4 Call (Va.), 135. 52 Va. Cases (Brockenbrough v. 
5 4 Call (Va.), 234. Holmes), 20. 
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The next case in point of time to Commonwealth v. Caton, is 
the well known one of Rutgers v. Waddington,'in 1784, in the 
Mayor’s Court of New York, where the trespass act, authorizing 
actions to be brought by owners against those who had occupied 
their houses during the British occupation under British orders, 
was held unconstitutional. This was a case in which Hamilton 
much distinguished himself, and is one of the earliest cases on the 
subject, but the basis of the argument and decision seems to have 
been very different from what is now the basis in such cases, 
Indeed, it seems to have rather rested on general principles and 
that the act was against natural reason and justice than on any 
definite conflict between it and a fundamental written law. We 
view it, therefore, as more nearly resembling the class of English 
cases already referred to, and do not think it affords a precedent 
for the real American doctrine. The decision, however, excited 
much ferment, and popular meetings were held to denounce it;? 
nor does it seem to have inspired much confidence, even in its sup- 
porters. Hamilton® says that, in his practice, he recommended 
and conducted compromises of subsequent suits based on the 
act. 

Probably the next case in point of time to Rutgers v. Wadding- 
ton was an obscure one in New Jersey, Holmes v. Walton,‘ 
which is said to have decided that a provision in one of the seiz- 
ure acts for the trial of certain cases by a jury of six was uncon- 
stitutional; but, further than this, we have been able to discover 
nothing; both searches and inquiries have been in vain, and we 
have not been able to discover either the original law or the 
repeal of it, which is said to have taken place. Nor is it at all 
clear when the case was decided, except that it was between 1779 
and 1789 (during the time Brearly was Chief Justice) ; and its 
nature makes it seem likely that it was not long after the war, 
possibly, even before Rutgers v. Waddington. Therefore, 
leaving it aside, the case of Trevett v. Weeden,’ in Rhode Island 


1 See pamphlets of that name: Mc- * Referred to in State v. Parkhurst, 4 
Master’s Hist. People U. S., L, 219, 220. Halstead, 444. 
2 McMaster’s History, ubi supra. 5 See McMaster’s History, etc., L, pp. 
’ Works by J. C. Hamilton, V., 115, 887-889; pamphlet by J. M, Varnum, 
116; VII., 197. The Case of Trevett v. Weeden. 
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in 1786 is the next one, and seems to be the first well-authenti- 
cated case where a court squarely decided that a legislative act 
was unconstitutional and void, as being in conflict with a funda- 
mental written law. The Legislature of Rhode Island had 
authorized the issue of a large amount of paper money and had 
directed that it should be received everywhere as specie ; and it had 
further directed that, where a tender in paper money was refused, 
a heavy penalty should be recoverable against the party refusing, 
and that the trial of such a case should be held without a jury. 
The case appears to have excited the most intense interest and. 
the very strongest feelings ; it was argued at length, and the court 
held the act unconstitutional because in conflict with the provis- 
ions of the Rhode Island charter, which expressly preserved the 
right of trial by jury and, as is well known, was then and long 
after the only constitution in Rhode Island. This case is one of 
the few which show a contest over the right of the judiciary, for 
the judges were summoned before the Legislature and appear to 
have narrowly escaped removal from office. It should also be 
remembered that it is a case where the judges exhibited great 
fortitude and independence of character, for they were appointed 
by the Legislature from year to year; and in this very case they 
paid the penalty of their boldness in failing to obtain their 
re-election. 

In the Superior Court of North Carolina in November, 1787, 
in Bayard v. Singleton,’ another law of rather a violent nature 
came into question. This law enacted that, where, in an eject- 
ment suit, the defendant should file his affidavit that he had pur- 
chased from the commissioners of forfeited estates, the suit 
should be dismissed by the court. The point of the power of 
the court to refuse to carry out the act on the ground of its 
unconstitutionality appears to have been elaborately considered. 
The reports shows that lengthy arguments on both sides of the 
point were made by counsel and that there was a re-argument of 
the case, after it had been held under advisement. The court 
also proposed means to obviate the necessity of their deciding 
the point of the constitutionality and advised the defendant to 


11 Martin, 42, 
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submit to a jury trial, reminding him how uncertain his title 
would otherwise be, for that the act in question might well be 


repealed some day, and he would then be liable to another eject- 
ment. The report goes on: — 


‘The court then, after every reasonable endeavor had been used in vain for 
avoiding a disagreeable difference between the legislative and the judicial pow. 
ers of the State, at length with much apparent reluctance, but with great 
deliberation and firmness, gave their opinion separately, but unanimously, for 
overruling the aforementioned motion for the dismission of the said suits, 

‘‘In the course of which the judges observed that the obligation of their 
ouths and the duty of their office required them in that situation to give their 
opinion on that important and momentous subject; and that, notwithstanding 
the great reluctance they might feel against involving themselves in a dispute 
with the Legislature of the State, yet no objection of concern or respect could 
come in competition or authorize them to dispense with the duty they owed the 


public, in consequence of the trust they were invested with under the solemnity 
of their oaths.”’ 


It appears also that the Supreme Court of Massachusetts had 
somewhere about this time —and, probably, before the last 
cited case — held an act unconstitutional; but further than the 
mere mention of the case in a letter from J. B. Cutting to Jeffer- 
son, dated July 11, 1788,' we have been unable to discover any- 
thing. The law in question may have been one of the tender or 
stay laws, but we can not discover that such was the fact. 

The case in North Carolina, just cited, was probably argued 
while the Constitutional Convention of 1787 was sitting at Phila- 
delphia, and was decided shortly after its adjournment ; and, as 
this convention appears to mark a very important period in the 
history of the doctrine, it will be well to consider any of its 
discussions which may have had an influence on the subject. We 
have shown that, up to the meeting of that eminent body, the 
power had been undoubtedly exercised in the States of Rhode 
Island and New York; that it had been very boldly asserted in 
Virginia ; that it had probably also been exercised in New Jer- 
sey and Massachusetts, and possibly in Virginia, and that it was 
in the actual process of execution in North Carolina during that 
body’s sitting. It alsoseems to be pretty clear that these asser- 
tions of power by the courts were in general approved by the 


1 Printed in Bancroft’s Constitution, II., pp. 472-473. 
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country, and Gerry expressly so stated in the Federal Conven- 


tion.' 
That convention had a difficult task before it to determine 


what powers should be vested in the proposed central govern- 
ment and what in the States; but a far more difficult one to 
decide upon the mode of enforcing those laws which were within 
the powers of the respective governments and preventing the 
enforcement of those which were not. It is well known that it 
was proposed for this purpose that the Governors of the States 
should be appointed by the central government — that the cen- 
tral legislature should have the power to repeal State laws — and 
that a council of revision (of which the judiciary was to form a 
part) should be constituted, their voice to be necessary in the 
enactment of any law by the Federal government. The two 
first proposals met with no favor, but the latter was at least 
twice introduced and wa’ strongly urged by many eminent 
members. In answer, it was said that they already had a control 
over the laws in their power to hold them unconstitutional.’ 
Discussions will be found in the debates, of the means of executing 
authorized and preventing the execution of unauthorized laws, 
where it was said that force and the judicial department furnished 
the only possible means of carrying out the laws, and where the 
peculiar advantage of the judiciary for this purpose, from its 
quiet, unobserved operation, and from its striking only theunof} 
fending party, were enlarged upon. The absolute necessity of 
some means to prevent the assumption of universal power by 
Congress, and to prevent also the constant infringement of Con- 
gress’ just power by the laws of the States was striking, and it 
appears to have been pretty generally conceded that the judiciary 
was the department on which this duty was to fall, at least as to 
holding void State laws in conflict with the Federal constitution. 
Davie, who had been a member of the Federal convention, 
dilated at some length in the North Carolina Convention on the 
necessity of a Federal judiciary with powers to prevent the 
carrying out of State laws in conflict with the proposed constitu- 


1 Elliott’s Debates, V., 151. We cite 2 Els. Debs., V., 151, 346. 
always from the second edition: J. B. 
Lippincott, 1876, 
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tion,' and the same thing was also apparently recognized in the 
provisions of the third article of the constitution, extending the 
judicial power to ‘all cases in law and equity arising under this 
constitution,’’ and again in the sixth article, which requires ap 
oath from both State and Federal officers — judicial, as well ag 
executive and legislative —to support the constitution of the 
United States. When it was once established that it was to be 
the function of the judicial department of the Federal govern. 
ment to hold that State laws were in conflict with the Federal 
constitution, and, thereby in many cases, prevent their enforce- 
ment, it would have been an easy and natural step for the State 
judiciaries to hold that they would decline to carry out a State 
law which they thought in conflict with the State constitution. 
But it appears that the step had ‘already been made, and that the 
doctrine was, at or before the adoption of the present constitution, 
almost a recognized principle in our country. The instances al- 
ready cited go far to establish this; but, when it is seen how opin- 
ions to the same effect continued to be expressed and enforced, 
and almost universally without serious opposition, we think there 
can be no doubt of it. It was commented upon in the Federal 
convention with approval by Gerry,’ Gouverneur Morris,’ Sher- 
man,‘ Wilson,’ George Mason,® and Luther Martin ;7 and in the 
State conventions of Connecticut by Ellsworth,’ of North Car- 
olina, by Wm. R. Davie;* of Pennsylvania, by Wilson;” 
and of Virginia, by Marshall," Randolph,” and Patrick Henry.” 
We have been able to find but two expressions of dissent from it 
in either the Federal or the State conventions, one by Mercer, 
of Maryland," and the other by Dickinson, of Delaware.% The 
subject was also elaborately discussed by Hamilton in the Feder- 
alist, and not as a novelty, but rather, as if to present in a clear 
light the reasons for it, and to answer objections which might 


1 Els. Debs., IV., 155 et seg. ® Ibid., 1V., 155 et seq. 


2 Els. Debs., V., 151. © Ibid., II., 489. 
3 [bid., 321, 429. Jbid., IIL. , 558. 
* [bid., 821. 205. 

5 Ibid., 844. 8 [bid., 824, 325. 
Ibid., 847. Ibid., V., 429. 
1 [bid., 346. Ibid. 


Tbid., IL., 196, 197. % Nos. 79 and 80. 
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still trouble some persons. The Judiciary Act of 1789? expressly 
provided for a review in the Supreme Court whenever was drawn 
in question the construction of any clause of the constitution 
of the United States, or of a law or treaty made in pursuance 
thereof, and the decision was against the Federal power. The 
doctrine was judicially asserted in South Carolina in 1789 in 
Ham v. McClaws,? in 1792 in Bowman v. Middleton,’ and in 
1805 in White v. Kendrick.* In the House of Representatives 
in 1791, Elias Boudinot, of New Jersey, apparently in answer to 
a warning from Jackson, of Georgia, that the courts would 
decide the then proposed bank unconstitutional, referred to the 
right of the judiciary, and expressed his boast and confidence 
therein.® Wilson® reasserted his already mentioned views on 
the subject in a course of lectures delivered in the College of 
Philadelphia in 1790-91; and Judge Tucker expressed similar 
views in 1802.7. It was enforced in Pennsylvania in 1793 in 
Austin v. Trustees,’ and in 1799 in Respondent v. Ducquet.® 
Those who thought the alien and sedition laws unconstitutional 
appear to have looked to the judiciary for protection from them, 
and their unconstitutionality was several times argued in courts 
in cases arising under the law. In 1796 in New Jersey, Holmes 
v. Walton,” was followed by Taylor v. Reading," which is stated 
to have been followed by a repeal of the obnoxious act,” and 
again in 1804 the doctrine appears to have been clearly recog- 
nized, though strenuous arguments were made against it in State 
v. Parkhurst ;¥ in 1802 the doctrine was asserted and enforced 
in Maryland in Whittington v. Polk; and North Carolina fol- 
lowed her previous rulings in Ogden v. Witherspoon in 1802, 
and in Dense v. Foy * in 1805. 


1 Chap. 20, Laws, U.S., L, p. 85. 9 2 Yeates, 493. 
2 1 Bay, 93. 10 Supra. 
5 Ibid., 252. 1 Cited in 4 Halstead, Appendix, 444. 
‘ 1 Brevard, 469. \) We have been entirely unable to find 
5 Benton’s Abridgment, I., 291. this repeal of the act of 13th March, 1795 
* Lectures on Law, by Wilson, I., (Paterson’s Laws, p. 172). 

460, 461. 13 4 Halstead, 427. 
‘ Appendix Tucker’s Bistne, L, 1 Harris & Johnson, 236. 

354, 355. 15 2 Haywood, 227. 
* 1 Yeates, 260. % 1 Murphy, 58. 
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The doctrine was also soon asserted and exercised in the Fed. 
eral courts. It appears first to have arisen in them in 1791 and 
1792 in regard to a law of Congress directing the judges of the 
Circuit Courts to hear petitions to be placed on the pension lists, 
The Cireuit Court of Pennsylvania declined to act under this law, 
on the ground of its unconstitutionality, and directed a letter to 
the President of the United States announcing their determina. 
tion;' in North Carolina, before a case even came before them, 
the judges addressed a letter to the President, intimating that 
they should decline to act under the law ;* and in New York, 
when the matter first arose, the judges declined to act under it 
as judges, but proceeded voluntarily as commissioners? Ip 
Hayburn’s Case,‘ the Supreme Court of the United States was 
petitioned for a mandamus to the judges of the Circuit Court of 
Pennsylvania to compel them to proceed under the act, but the 
case was never decided, as Congress provided another means of 
accomplishing the same end. The first case, where the power 
appears to have been exercised in that court, was United States 
v. Todd,’ in 1794, where the United States Circuit Court sitting 
in Connecticut had proceeded as commissioners under the act and 
had made an award in favor of the petitioner ; it was held by the 
Supreme Court that the award was illegal, because (1) the act of 
Congress was unconstitutional in that it placed non-judicial fune- 
tions on the judiciary, and (2) that the judges had not the right 
voluntarily to proceed under the act as commissioners. In 1795, 
in Van Horne’s Lessee v. Dorrance,® the United States Circuit 
Court held unconstitutional the ‘* quieting and confirming act” 
of Pennsylvania relating to her controversy with Connecticut as 
to the title to certain lands ; and the subject was again considered 
in the same court in U.S. v. Villato’ in 1797. In 1796, in 
Hylton v. U. S.,° it was much discussed whether the act of Con- 


gress which imposed a tax on carriages not based on population 


was unconstitutional, but the decision was that the tax was con- 
stitutionally imposed. The argument appears clearly to have 


1 2 Dallas, 411. 5 13 Howard, 52, foot-note. 


2 I[bid., 412. 6 2 Dall. 304. 
Tbid., 410. 7 2 Dall. 370. 


* 4 Dall. 409. 8 3 Dall. 171. 
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been to the effect that, if the court thought the act unconstitu- 

tional, they had the right so to hold it; but that question is only. 
referred to in the opinion of Chase, J.’ In 1797, in Calder v. 

Bull,? the question again arose before that court, and they appear 

to have been of opinion that they had the right, though the case 

did not call for its exercise. But the case which established the 

doctrine there beyond doubt was Marbury v. Madison,’ decided 

in 1803, where an act of Congress giving original jurisdiction to 

the Supreme Court in certain cases was held to be a violation of 
the Federal constitution, and the court refused to proceed under 
it, Marshall delivering an opinion wherein he reviews the question 
at some length, and in a very clear and conclusive manner.‘ 

In the later admitted States, also, the doctrine appears to have 
been established quite easily, and only once to have met with any 
serious opposition. In an early case in 1806 or 1807 in Ohio, a 
law extending the jurisdiction of justices of the peace to cases 
involving $20 was held unconstitutional by the Common Pleas, 
and subsequently by the Supreme Court ; but the decision created 
great excitement and severe criticism; and the result was that 
two of the judges were impeached. The trials of the impeach- 
ments appear to have been conducted with much excitement, and 
strenuous efforts to have been made to secure convictions; but 
both cases resulted in acquittals.2 The doctrine seems to have 
gained admission in that State subsequently without difficulty; it 
was asserted in 1829, in Jordan v. Dayton,® and exercised in 
Schooner A. B. v. Dobbie’ in 1848, and in Railroad v. Clinton Co.° 
in 1852; and, though these cases are comparatively late, we have 
not found that the power was ever questioned after the failure of 
the above impeachments. It was enforced also in Kentucky in 


1 Jbid., 175. of a mathematical demonstration.” We 
2 3 Dall. 386. are not aware that the judiciary’s power 
5 1 Cranch, 137. has ever since been questioned in the 
* Kent (Comms., I., 453) says of this Federal courts. 

case that “the power and duty of the 5 Cooley’s Const. Lim., note to 160*; 

judiciary to disregard an unconstitutional Western Law Monthly, V., p. 3. 

act of Congress, or of any State Legisla- § 4 Ohio, 294. 

ture, were declared, in an argument ap- 717 Ohio, 125. 

proaching to the precision and certainty ® 1 Ohio State, 77, 
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1801 in Stidger v. Rogers :' in Tennessee in 1807 in Miller's 
Lessee v. Holt,? and in Vermont in 1814 in Duprey v. Wickine, 
The principle also found an easy establishment in those States 
which had been largely settled by other peoples. It appears that 
it was considered an established right of the judiciary in Louisi- 
ana in 1813 in Syndics of Brooks v. Wayman;* in 1815 in 
Johnson v. Duncan,’ and in 1825 in Dutillet v. Dutillet;* in 
Texas in 1846 in Sutherland v. DeLeon,’ and in 1849 in Titus », 
Latimer,’ where an act was directly held unconstitutional; and 
in Florida in 1847 in Curry v. Marvin; *® in 1850 in Cotton v., 
Commissioners,”* and in 1855 in Anderson v. Brown ;" though the 
first actual decision we have been able to find in Florida is in 
1863 in Trustees v. Bailey.” 

It is curious to observe that in four of the early cases decisions 
that laws were unconstitutional were followed by repeals of the 
obnoxious laws —a proceeding which, to our present ideas, would 
appear entirely unnecessary. Holmes v. Walton and Taylor v. 
Reading, in New Jersey,” and Trevett v. Weeden, in Rhode Island," 
were followed by repeals, and so was the case in Massachusetts, 
mentioned in the letter of Cutting. It is also worthy of note 
that, in 1786, Massachusetts, in passing the law” to repeal any 
laws of the commonwealth which infringed the treaty with Great 
Britain, especially enacted that ‘‘the courts of law and equity 
within this commonwealth be, and they are hereby directed and 
required in all cases and questions coming before them respect- 
ively and arising from or touching the said treaty to decide and 
adjudge according to the tenor, true intent, and meaning of the 
same, anything in the said acts or parts of acts to the contrary 
thereof in any wise notwithstanding.”’ 

This review shows that the doctrine has been received with that 
unanimity and general absence of serious conflict which are only 


1 Kentucky Decisions, 64. ® 2 Fla, 411, 

2 1 Overton, 243. 10 6 Fla. 611. 

1D. Chipman, 237. Tbid., 299. 

« 8 Martin’s La. Reports, 12. 2 10 Fla. 238. 

Ibid., 358. Supra. 

3 Martin (N. 8.) 468. McMaster’s History, L., 340. 
™ 1 Texas, 250. b Chap. 86, I. Laws, 311. 


® 5 Texas, 433. 
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to be found where there has been no ability to oppose from 
weakness, or where the new principle is based on sound reasons 
as well as those of expediency. It is now so entirely interwoven 
with and become an integral part of all our forms and processes 
of reasoning that we never stop to question, or in any way ex- 
amine, the basis of reasoning on which it rests; but, sound 
though it undoubtedly is, we conceive that it was by no means so 
entirely free from question as is assumed. This is not the place 
to examine at length the reasons on which it rests, nor is it neces- 
sary, as they can be found much better stated in many of the 
citations made.’ But we conceive the main difficulty depended 
entirely on one question. There could be no doubt that the legis- 
lators were bound by their oaths of office to pass no law violating 
the constitution, and that any such law was, in pure abstract 
theory, void; but the difficulty still remained that, unless some 
new means was invented, the law would practically be in full 
force and effect. Did the existing form of government afford 
any such means, or were all the provisions of the fundamental 
instrument merely directory to and binding on the consciences 


of the legislators, as are undoubtedly many of the provisions of 
that instrument? This was, we think, the trouble to be gotten 


over. There was no question but that the laws of morality and 


1 It may be proper to state shortly the 
main grounds on which it appears to have 
been rested. These were: that a consti- 
tution is but a legislative enactment of a 
superior nature, and that the power to 
decide between it and an ordinary law is 
similar to the power of interpreting two 
conflicting legislative enactments, the 
only difference being that, while, in the 
latter case, the decision is that a prior 
law has been repealed by the later, in the 
former case the decision is that the un- 
constitutional law was prevented by a 
fundamental enactment from ever becom- 
ing a law; that the constitution is the 
instrument from which alone the legisla- 
tors derive their power, is their commis- 
sion, without which they would have no 
power at all, and would not even exist, 


and that they can no more violate it than 
can any ordinary agent violate a part of 
his written instructions or power of attor- 
ney; that the constitution is as much the 
power of attorney for, and mandatory 
direction to, the judges, who usually 
take an oath to support it, as for the legis- 
lators, and that it would be absurd to say 
that a co-ordinate branch of government, 
which takes an oath to support the con- 
stitution is bound to recognize and aid in 
a violation of the instrument and thereby 
to violate their oath of office; that all 
constitutional prohibitions are the most 
sacred right of each individual citizen, 
and that gua them he is superior to all 
possible agencies in the State, except the 
sovereign people. 
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essential justice were merely binding on the consciences of mem- 
bers of the English Parliament, and why was it not the same in 
this country in regard to the provisions of our written constitu. 
tion? In the eightieth number of the Federalist Hamilton ex- 
amined this view of the subject at some length, and it is again 
examined in the opinion in Marbury v. Madison; and, if the 
answers to it have not that conclusive force which puts the mind 
completely at rest, they are, at least, reasonably clear and appear 
to have satisfied every one. The ease with which the doctrine 
has been received appears most remarkable. We are aware of 
no judicial decision holding the contrary of the now accepted 
view, and there are only two known cases where proceedings 
have been instituted or seriously thought of against the judges 
for their decisions in this matter by that body, which has com- 
plete control over them. ' 

It is worthy of note that, in 1808, in Emerick v. Harris! it 
was strenuously argued by very eminent counsel that the court 
had not the power and right to hold an act unconstitutional, and 
that the court went into an argument of some length to prove 
their right. And the same argument was again presented in the 
same State as late as 1843 in Comm. v. Mann.? 

There is another question of great interest and importance 
growing out of this doctrine, which it is possibly not out of 
place to review here; and that is the effect of a judicial decision 
in regard to a question of constitutional power. When the 
United States Supreme Court has held in a suit before it that 
such and such a law is constitutional or unconstitutional, upon 
whom is that decision final or conclusive? Does it bind every 
one and conclude even the other departments of the government, 
so as to make it their bounden duty to adhere to and follow out 
the decision in all their actions, or has it some more limited 
conclusiveness? Is it the ‘* peculiar function ’’ of the judiciary 
to decide finally and conclusively upon the question of the mean- 
ing of our constitution, or is it not? The importance of this 
question is vast, indeed, for, if their decisions are to receive that 
extreme degree of respect, there is no limit to their power; they 


11 Binney (Penn.), 416. 25 W. & S. 503. 
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can make of the constitution what they please, and no one can 
say them Nay, not even the people themselves. A majority of 
one ina bench of judges, wherein dissents and decisions by a 
small majority are not unknown, can exercise greater powers 
than many Americans would care to vest in any body, though it 
were, as this is not by a great deal, under their direct control.! 
We do not mean here to criticise the members of that high 
tribunal for disagreeing upon questions of importance, and par- 
ticularly not for disagreeing when a question as to the meaning 
of the Federal constitution is before them, for disagreement upon 
these questions is unavoidable. The view a judge takes in such 
cases, Whatever we may say, depends as a matter of fact upon 
his pre-conceived views of the political history and tendency of 
his country; and these, again, have been enormously influenced 
by what may be his theory and belief as to the best and most 
advisable form of government. There are pre-eminently ques- 
tions on which men, who have grown up under different sur- 
roundings and different teachings, can never agree. Does it not 
then, at first sight, seem rather unreasonable or even absurd to 
vest such vast powers in this body and to maintain that all the 
departments of government are, now and forever, irrevocably? 
concluded by decisions which may depend upon the merest 
chance as to what may be the pre-conceived notions of one mem. 
ber of the bench, holding the casting vote between four voting 
one way and four another? 

We are aware that, in general conversation and among (we 
fear) the majority of those who have given slight thought to the 
question, this is the view ordinarily accepted. And we believe 
it to be so generally and so strongly held that an argument on 
the other side runs a very good chance of not even being 
listened to. That view has come to be so frequently asserted 
by courts and by those who adulate them, that it is now com- 


1 Said John Randolph once: “Sir, [ 2 Of course, we do not forget that the 
never can forget that, in the great and decision is not ‘“irrevocable”’ as to the 
good Book to which I look for all truth court itself; wherever we use the word, 
and all wisdom, the Book of Kings suc- _we use it with reference to all people and 
ceeds the Book of Judges.” Gurland’s all agencies of government, except the 
Life of Randolph, IL., 327. court itself. 
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monly accepted among many people as almost an axiom in our 
political science. And we much doubt whether even a patient 
hearing of their cause can be gained by the other side. But, 
as we believe that view to be utterly wrong and to be based 
on no sound principle, and as, by expressing our opinions, we 
are merely following out the views ably expressed by Mr. Street 
before the American Bar Association at its meeting in the summer 
of 1883, we feel emboldened to undertake the task. 

And, in the first place, in order to get a hearing and show that 
the view contrary to the usual one is not merely entertained bya 
few impracticable theorists, it will be well to show that there is 
some authority on that side. Of those who have occupied the 
presidential chair, Jefferson, Madison, Jackson, Van Buren, and 
Lincoln, all clearly held views contrary to those usually accepted ; 
and we are not aware that there is proof that any of the remaining 
Presidents thought otherwise, unless with the possible exception 
of Buchanan.’ Cooley? by no means accepts the ordinary view, 
and the latest author we know of on the subject — a gentleman 
well known to fame and who has given the most extended study 
to our constitutional history — Mr. Bancroft — expresses him- 
self in words that can not be misunderstood as altogether against 
the commonly accepted theory. Authority so numerous and so 
very distinguished certainly leaves him who will scorn to hear an 
argument on that side of the question in the predicament of one 
inclined to close his ears to what may be the truth. Nor is the 
authority capable of being dismissed in a few words. We 
know better now, for much of it consists of late utterances and 
some of the very latest. Mr. Lincoln, in his first inaugural, 
evidently referring to the Dred Scott decision, used the following 
language: — 

‘TI do not forget the position assumed by some that constitutional questions 
are to be decided by the Supreme Court, nor do I deny that such decisions 
must be binding upon the parties to that suit: while they are also entitled to 
very high respect and consideration in all parallel cases by all the departments 


of the government.””> * * * [But the candid citizen must confess that] “if 
the policy of the government upon the vital questions affecting the whule peo- 


1 See his inaugural, and see, also, Van 2 Const. Lim, 48*-54.* 
Buren’s Political Parties, chap. 8. 
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ple is to be irrevocably fixed by the decisions of the Supreme Court, the moment 
they are made, as in ordinary cases between parties in personal actions, the 
people will have ceased to be their own masters, having to that extent resigned 
their government into the hands of that eminent tribunal.” 


And it is well known that he did not guide his action by the 
decision of Taney in the Merryman case, but, on the contrary, 
maintained and acted upon the right he thought the executive had 
alone to suspend the habeas corpus despite the chief justice’s 
decision to the contrary.’ Mr. Bancroft announces his opinion in 
the plainest language: — 


“The decision of that court in all cases within its jurisdiction is final between 
the parties to the suit and must be carried into effect by the proper officers; 
but, as an interpretation of the constitution, it does not bind the President or 
the Legislature of the United States.”’* * * * [After referring to the fact 
that the irreversibility of their decisions attaches only to the parties to the 
suit, and that society submits in order to escape from daily anarchy]: ‘*To 
the decision of an underlying question of constitutional law, no such finality 
attaches. To endure it must be right. If it is right, it will approve itself to 
the universal sense of the impartial. * * * Anact of the Legislature at 
variance with the constitution is pronounced void; an opinion of the Supreme 
Court at variance with the constitution is equally so.’’5 


The early history of the doctrine of the judiciary’s power to 


refuse to carry out laws on the ground of their unconstitutional- 
ity, does not afford any countenance to the now usual hypothesis, 
so far as we have discovered in our investigations. The essential 
weakness of the judicial branch was then and later often insisted 
on, while the present claims of and for that department raise it 
to a pitch where its powers are, in some aspects, vastly greater 
than those of the other departments combined; for, besides the 
power it possesses ‘to decide judicial cases — to conclude finally 
those things which are judicial (viz.: the rights of suitors), and, 
therefore, belong to its department, as it is claimed by us the 
other departments can do with those matters which fall to their 
department ; it is claimed that the judges can regulate and direct 
the future official conduct of the other departments. The early 
view seems to have gone no further than to say that, as the 
judiciary was a co-ordinate department of government, the 


1 We presume, moreover, that Mr. 2 Hist. of the Const. IL. 198. 
Seward and the rest of the Cabinet were, 3 [bid., 202, 203. 
also, of the President’s opinion. 
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judges must, when called upon to decide between the rights of 
A. and B., adhere to their oaths of office and refuse to give judg- 
ment to one whose right depended upon a law which they were 


convinced was unconstitutional.!. They made no such arrogant 


claim as that it was their ‘* peculiar function ’’ to decide finally 
for the legislative and executive what the latter’s powers were; 
but recognized the simple truth, that the cases were of a nature 
where two departments of government miglit interpret the con- 
stitution differently and a conflict —of opinion, at least — would 
necessarily ensue, in which they declined to yield their view to 
the other department. It may be said that the early cases we 
have quoted where legislatures subsequently repealed laws held 
unconstitutional by the courts, appear to admit the right claimed 
for the judiciary, but that appearance is very superficial. The 
repeals merely removed from the statute-books laws, which 
would otherwise have remained dead letters, for the enactments 
were all of such a nature that they depended exclusively on the 
judiciary for their final enforcement. As soon as that depart- 
ment had declined to carry them out, the laws could not, in the 
existing nature of government, be enforced; and the repeals 
merely recognized that fact and possibly (considering the nature 
of the laws in question) the additional fact that the courts were 
right, and that the laws were unconstitutional, violent, and wrong. 
If it was the case, as is now claimed, that the judiciary’s decision 
was a sort of vox Dei declaring the laws void, how could they be 
repealed? That which is void ab initio never had an existence 
and can not be the subject of a repeal. It was not for some time 
even claimed that the judiciary’s decisions bound the other 
departments of government or fixed finally and irrevocably the 
actual meaning of the constitution, and the history of the country 
will show that, so far as action is concerned, the claim has rarely, 
if ever, been more than a mere claim. 

So far as we know, the first instance where the final conclu- 
siveness of judicial decisions was advanced was in regard to the 


1 The quotation from the debates in that was the full extent of the power 


the Federal Convention, given at the intended to be given them by that body. 
head of this article, seems to show that 
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alien and sedition laws ;' but it is needless to remind the reader 
that the question was not admitted to be settled by the judicial 
decisions in their favor. Indeed, it still continued to be most 
strenuously argued the other way by many of the most promi- 
nent men in the country, and among others by Madison ;? and 
public proceedings were taken by some States to denounce the 
laws. But the strongest evidence of the non-acceptance in this 
instance of the theory of finality attributed to the decisions of 
the judiciary, is to be found in the fact that the popular verdict 
was strongly against the laws and their supporters, and, neces- 
sarily, therefore, against the supposed judicial finality, for the 
party which was against those laws triumphed, and that which 
supported them failed and never again received the popular sup- 
port. When Jefferson came into office in 1801, so far was he 
from admitting the conclusiveness of the court’s decisions, that 
he immediately released all prisoners who had been imprisoned 
under the authority of those laws.* 

The popular verdict at the time, and the action of the govern- 
ment indorsed by the suffrages of the people, were, therefore, 


overwhelmingly opposed to the claims for the judicial depart- 
ment; and we conceive there can be little doubt that the 
preponderating opinion ever since that time has been that the 
laws in question were entirely unconstitutional as well as improper ; 


1 Madison Works, IV., 396, 403, 519. 
The last reference — to Madison’s Report 
in 1799— contains language which at 
first sight seems to indicate that Madison 
recognized the right cluimed for the judi- 
ciary, but his letter quoted at the end of 
this article clearly disproves this. We 
conceive that the explanation is clear, 
and that the language of the report can 
refer only to the action of the government 
in the special case which th: judiciary had 
decided. The language of the adjacent 
parts of the report appears to indicate 
this, while the usual doctrine goes much 
further than this, which merely is that 
the executive, when culled upon to en- 
force a decree of court made in a suit 
between A. and B., is bound to do so and 


can not inquire into the constitutionality 
of the right asserted to belong to A. or to 
B. We do not even admit this, and 
think that Madison’s letter of 1834 shows 
that his more matured judgment was 
against it. Jackson’s action in the Cher- 
okee Indian case shows that he did not 
admit it, but the question is undoubtedly 
much more open than is the main one. 

2? For another proof of Madison’s opin- 
ion see his letter quoted at the end of this 
article. 

3 Works by Randolph, IV., 23. For 
other proofs of his opinion, see Works, IV., 
27, 75, 316-318; and see, also, his action 
in relation to Marbury v. Madison, and 
in relation to the supena duces tecum 
to the executive in Burr’s trial. 
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nor are we aware that it has ever been gravely advanced in any 
work of merit, that the question of the constitutionality of those 
laws was concluded by the fact that the judges at the time held 
them constitutional. And it must not be forgotten that the 
question is not an open one, if the ordinary hypothesis is true, 

In his veto of the bill for renewing the charter of the Bank of 
the United States, Jackson took quite as clearly defined a position 
against the now prevalent hypothesis, and asserted his right to 
disapprove of the bill on the ground of the unconstitutionality of 
the bank, despite the fact that the Supreme Court had held it 
constitutional. Nor does Webster in his speech on the veto at 
all take the position usually attributed to him and support én toto 
the modern theory. On the contrary, he says : ' — 

‘It is true that each branch of the legislature has an undoubted right, in 
the exercise of its functions, to consider the constitutionality of a law proposed 
to be passed. This is naturally a part of its duty, and neither branch can be 
compelled to pass any law, or do any other act, which it deems to be beyond 
the reach of its constitutional power. The President has the same right whena 
bill is presented for his approval; for he is, doubtless, bound to consider, in all 
cases, whether such will be compatible with the constitution, and whether he can 


approve it consistently with his oath of office. But when a law has been passed 
by Congress, and approved by the President,’’ [the courts alone can decide 


upon its constitutionality]). 

He then proceeds to argue that the law, which had been vetoed, 
was not a proposed new law, but was ‘‘ the present charter of the 
bank,"’ ** the law now existing,’’ and that the President, there- 
fore, had no authority to veto it, but was as much bound as any 
citizen by the decision that it was constitutional. We conceive 
that there is no way of reconciling these apparently hostile ex- 
pressions of opinion but by assuming that the first quotation 
contains Mr. Webster’s real opinion, and that the necessities of 
party government drove him to the second. Van Buren, also, 
agreed with Jackson at the time as to his powers in the matter; 
and his opinion remained the same at a much later period, when 
he was out of public affairs.” 

Another and more modern instance where the finality of the 
judiciary’s decisions was not recognized, was in the Dred Scott 


1 Benton’s Abridgment, XI., 518. 2 «Political Parties,” by Van Buren, 
chaps. VL, VITL. 
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case. ‘Though those, whose opinions concurred with that of the 
court in this case, did doubtless often quote it, yet it is well 
known that it was not by any means generally accepted as conclu- 
sive, and we have already shown that Mr. Lincoln did not so rec- 
ognize it. (Indeed, it is doubtful whether the most stalwart 


" supporter of the Supreme Court’s claims often recognizes their 


decisions as conclusive, when against his views. One instance is 
so glaring that it will suffice alone. Von Holst — an author much 
eulogized by a certain class of Americans, but whose expressed 
opinions raise a doubt as to his belief in democratic government,’ 
whatever may be thought of the ability of any foreigner, let 
alone one belonging to a nationality based on military force, to 
understand ours, assumes broadly the Supreme Court’s powers 
as against Jackson’s veto of the bank bill;? and yet the same 
author® in attempting to prove that Calhoun’s doctrine of the 
right to take slaves into the territories was ‘‘ logically, histori- 
cally, and constitutiona!ly, absolutely untenable,’’ says that the 
‘only one argument of real weight’’ that could be adduced in 
its favor was that the Supreme Court had twice pronounced decis- 
ions which, if correct (!), would render it hard to justify the 
exclusion of slavery from the territories, and then proceeds 
gravely to argue that the court was wrong (!!).) It seems also 
very clear that it is to-day looked upon as wrong and not as a 
true exposition of the subjects it treats of; and the history of the 
period, so far as written, certainly does not accord it finality. 
The late decision in regard to the civil rights bill is another case, 
which may be mentioned in passing, that has not received uni- 
versal approval, nor been admitted to setile the question of 
Congress’ powers. 

We have shown, therefore, that there is very great authority 
against the common opinion, and that in at least several great 
and important instances, the action of the government has been 
directly contrary to it, and that, in at least some of these cases, 
those acting against the theory have received the strongest popu- 
lar indorsement and have gone into the pages of history as hav- 


1 See, for example, Vol. I. of his Const. 2 Ibid., pp. 46-50. 
Hist., p. 50. 5 TIL, 310 et seg. 
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ing been right. And we do not now think of any important 
instance, where the action of the government has been otherwise 
snd it has given up its opinion to the judiciary. The very idea 
of a court’s judgment in a suit between A. and B. finally and for. 
ever settling as to everybody and all departments of govern- 


ment the great questions of constitutional law, seems almost an - 


absurdity. It is contrary to the fundamental principle of jus- 
tice that no man shall be prejudiced by a cause in which he had 
not the right to be heard. A decision of a question of law inan 
ordinary case is no bar to another’s man’s right to bring the same 
question again before the court, and questigfis are constantly 
brought up more than once. Why, then, should not only other 
citizens, but the other departments of government even, be con- 
cluded by the courts? That the rules of interpretation laid down 
for themselves by the courts render them at least partially in- 
competent to decide accurately such questions, has been well 
pointed out in the above quoted paper of Mr. Street; he has re- 
minded us, for instance, that they do not rest much weight on 
the debates inthe conventions which adopted the constitution, 
though these would certainly furnish as safe as possible a means 
of finding out the intention of those, whose consent alone 
breathed life into that great document. How utterly inadequate 
a rule of interpretation for such an instrument is that which 
makes much of the use of the words ** We, the people ;’’ and shuts 
its eyes to the historical fact that, up to the last proceedings of 
the convention, those words were followed by a specification that 
the people referred to were ‘*the people of the States of New 
Hampshire,’’ ete. [naming them all]; and that the final form 
was doubtless adopted, simply because it could not be foretold 
how many of the States named might decline to adopt the 
proposed instrument! Who, that thinks Webster’s sobriquet 
** great expounder of the constitution ’’ merited, would give less 
weight to his opinion than to the opinion of a court, rendered, 
may be, by a narrow majority and, probably, by men with nota 
tithe of hisability? Moreover, many questions can not be brought 
before the courts, and acts of Congress may well be passed, 
which on their face are entirely unobjectionable and yet may be 
subject to the gravest constitutional question. Again, this body, 
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which, it is argued, is to decide these questions finally for the 
executive and legislative, is, in point of fact, the veriest creature 
of the legislative body, which cam abolish their offices or limit 
their jurisdiction almost at its pleasure, and has exercised these 
powers. We have already called attention to the degree in which 
their decisions depend upon the education and political beliefs 
of those men, who chance to be members of the supreme tribu- 
nal at the time the decision is made; and we wouldonce more 
remind the reader of the fact that, if the ordinary view of the Su- 
preme Court’s powers is true, then, as is well said by Mr. Lin- 
coln, ** the people will have ceased to be their own masters, hay- 
ing to that extent resigned their government into the hands of 
that eminent tribunal.’’? How vastly better than this theory is 
that, which appears to have been the one always acted upon, 
though not now theoretically acknowledged by a great many, 
and which says that there is no department of the government 
which can irrevocably settle for all whether such or such a power 
can be constitutionally exercised, and that the only way of ar- 
riving at a final decision upon the question is by the gradual 
growth, recognition, and crystallization of the truth’? from the 
unceasing conflict of opinion and, if need be, the occasional con- 
flict and clashing of the different departments of our government. 
This is the way our constitutional history has actually grown, 
and it is the way the same history of other countries has grown. 
The theory we have endeavored to show falseis not only un- 
known in any country, but is entirely opposed to the whole his- 
tory and spirit of constitutional development. It is not only a 
new depurture—which is often a good thing — but it is a nega- 
tion of the fundamental principle of very gradual and laborious 
growth, which is an absolute necessity to the proper development 
of the details of a written, as it is to all parts of an unwritten, 
constitution. 

The hypothesis, moreover, involves the most glaring logical 
absurdities, for it says that the essential meaning of a written 
instrument couched in words that have undergone no change, 


1 In speaking of the judiciary’s decis- themselves to the universal sense of the 
ions, Mr. Bancroft (as above quoted) well impartial. 
says that, to endure, they must approve 
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varies with the change of judicial decision, and to-day is one 
thing, and to-morrow something entirely different, or, possibly, 
the very opposite. And, worse than that, as it is now at least 
occasionally the case that the United States courts, in cases coming 
before them from the citizenship of the parties, put a different 
interpretation on a State constitution from that given it by the 
State courts, the frightful absurdity follows that the same instru- 
ment is conclusively, and forever, settled to mean two different 
and opposite things.’ 

The question of the judiciary’s power seems to be but another 
branch of that great question as to the absolute independence of 
of each department of the government in its respective actions, 
which has been illustrated as to other departments, and arose in 
in the past in regard to the power of the House of Represent- 
atives, when called upon to do some act, as, for instance, to 
make an appropriation looking to carrying out the provisions 
of a treaty. It is true that it was at one time hotly contended 
that the House in such case had no discretion, but was obliged 
simply to make the appropriation without question, and that the 
same view is occasionally still advanced; but we conceive that 
the vastly prevalent opinion now is, that the House has full dis- 
cretion; such appears to have been the admitted doctrine at the 
time of the purchase of Alaska,? and we believe that it has 
since been pretty generally recognized in Congress. And is not, 
moreover, that theory abstractly very lame and questionable — 
as well as lamentably deficient in practice — which says, that an 
agency of government is bound by certain opinions, and yet, in 
the same breath, is obliged to admit that it may refuse to follow 
them, and has done so, and that there is no remedy for its re- 
fusal? Is not the distinction between right and power very 
shadowy and unsubstantial in political science? Mr. Jefferson 
well said:* ‘*It should be remembered as an axiom of eternal 
truth in polities, that whatever power in any government is inde- 
pendent, is absolute also; in theory only, at first, while the spirit 


1See eg. Oleott v. Supervisors, 16 See Adams’ Gallatin, p. 161. 
Wall. 678; Butz v. Muscatine, 8 Wall. 5 Letter to Judge Roane dated Sept. 
575; Taylor v. Ypsilanti, 15 Otto, 60; 6, 1819, Works by Randolph, IV., 817. 
Thompson v. Perrine,16 Otto, 589. 
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of the people is up, but in practice, as fast as that relaxes.” 
There is another point of view from which to examine this | 
question, and that is the point of view of the citizen’s interest, 
which would seem to say that, as the founders of our constitu- 
tion placed in it numerous checks and counter-checks, to prevent 
violations of their rights, the people are entitled to have the 
benefit of those checks and counter-checks and to demand the 
separate and independent action of each department of the 
government. which may be called upon to act in any govern- 
mental matter, before a new proceeding, affecting the citizen’s 
rights in any way can be carried through to completion. 
Whatever, however, judges and theoretical writers may say of 
the judiciary’s being the department, on which rests the consti- 
tutional right to interpret, past, and what may almost be called 
present, experience, as well as the known tendency of men to exer- 
cise power, when their interest is much aroused, would seem to 
leave little doubt that the actual conduct of the government will 
rarely, at least in important cases, be based on the supposed ju- 
dicial right to interpret. 
Some, at least, of the reasons for the growth of this fun 

_, like idea of the omnipotency of courts, and the\frivolity of thei 

Té,decisions, do not appear difficult to trace. The very power of a 
court to hold, as between the parties to a pending suit, that a 
legislative act is unconstitutional, and to decline to enforce it, 
necessarily has a tendency to exaggerate in the minds of people 
the power of courts in the matter of interpretation. And, when 
it is remembered, that, in the vast majority of instances, the 
courts, from the nature of their functions, are the body to which 
citizens look, in ordinary cases, for the protection of their rights 
in the last instance, and which are almost universally last called 
upon in point of time, and, therefore, have the last say, it is 
clear that the tendency to magnify their power and importance 
is natural. This fact gives them, necessarily, the final, actual, 
control in all ordinary cases; and, even where questions of the 
executive’s or of Congress’ powers are so brought before them 
that they annul some proceeding instituted under the direct au- 
thority of the one or the other, the action of the court is more 
likely to be submitted to than to be resisted, for resistance in 
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such instance would necessarily result in ugly and violent conflict ; 
and it seems to be our inclination to submit rather than to resist, 
except where the passions are excited, and the greatest evil con- 
sequences would result from submission. Nor should it be for- 
gotten that the opinions of the courts are, unquestionably, enti- 
tled to great respect as evidence of the truth ; they decide cases 
of an important nature, only after the most elaborate argument 
and consultation. They give more consideration to the subject 
than the executive often can, or ever is likely to; and, though 
they are largely influenced, still they are less likely to be directed 
by the heats and violences of party strife, than is Congress, 
But, still, their opinions and judgments are merely evidence, and, 
where another department’s action is concerned (and, particu- 
larly, where such department’s action is, from the nature of the 
case, final), and that department is satisfied that the court was 
wrong, it is not only their right, but their duty as well, to de- 
cline to follow the judiciary’s opinion — and the judiciary’s de- 
cisions do not, in any way or sense, bind the other departments, 
or conclusively settle the meaning of the constitution. 

We can not better conclude than by quoting the opinion of 
that learned, eminent, and above all, most moderate man, James 
Madison, who, in a letter written to in 1854,' sums up the 
whole truth of the matter in the following language: — 


‘*DeEaR Sir: Having referred to the Supreme Court of the United States asa 
constitutional resort in deciding questions of jurisdiction between the United 
States and the individual States, a few remarks may be proper, showing the 
sense and degree in which that character is more particularly ascribed to that 
department of the government. 

“As the legislative, executive, and judicial departments of the United 
States are co-ordinate, and each equally bound to support the constitution, it 
follows that each must, in the exercise of its functions, be guided by the text 
of the constitution according to its own interpretation of it; and consequently, 
that in the event of irreconcilable interpretations, the prevalence of the one or 
the other department must depend on the nature of the case, as receiving its 
final decision from one or the other, and passing from that decision into effect, 
without involving the functions of any other. 

“Tt is certainly due from the functionaries of the several departments to pay 
much respect to the opinions of each other; and as far as official independence 
and obligation wili permit, to consult the means of adjusting differences and 


1 Works, LV., 349. 
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avoiding practical embarrassments growing out of them, as must be done in 
like cases between the co-ordinate brinches of the legislative department. 

“ But notwithstanding this abstract view of the co-ordinate and independ- 
evt right of the three departments to expound the constitution, the judicial 
department most familiarizes itself to the public attention as the expositor, by 
the order of its functions in relation to the other departments; and attacts 
most the public confidence by the composition of the tribunal. 

“It is the judicial department in which questions of constitutionality, as well 
as of legality, generally find their ultimate discussion and operative decision; 
and the public deference to and confidence in the judgment of the body are pecu- 
liarly inspired by the qualities implied in its members; by the gravity and delib- 
eration of their proceedings; and by the advantage their plurality gives them 
over the unity of the executive department, and their fewness over the multi- 

‘ tudinous composition of the legislative department. 

“Without losing sight, therefore, of the co-ordinate relations of the three 
departments to each other, it may always be expected that the judicial bench, 
when happily filled, will for the reasons suggested, most engage the respect and 
reliance of the public as the surest expositor of the constitution, as well in ques- 
tions within its cognizance concerning the boundaries between the several 
departments of the government as in those between the Union and its mem- 
bers.” 


Wm. M. Metres. 


PHILADELPHIA. 
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THE RESPONSIBILITY OF THE PULLMAN PALACE 
CAR COMPANY FOR THEFTS FROM PASSENGERS 


The comparatively recent introduction of sleeping cars upon 
the great highways of travel, as a means of public conveyance, 
while it marks a new era in the history of common carriers of 
passengers, and signalizes the advancement of the age in the 
attainment of the luxuries of refinement and wealth, yet on 
account of the unique and peculiar features of the system as it 
exists, both with reference to the railroads that employ them, 
and to the traveling public that enjoy their superior comforts 
and facilities, there have arisen interesting questions of law, 
touching the responsibility of such companies, for the loss or 
theft of the goods, luggage, and valuables of passengers, upon 
which there exist among the bench and bar, an undesirable, and 
it would seem, needless amount of uncertainty, not to say, diver- 
sity of legal sentiment. Where to class sleeping cars, whether 
to arrange them along with common carriers, or ordinary 
bailees, or inn-keepers, and how to determine the corresponding 
doctrine of their legal liability for the loss or theft of baggage 
and valuables, are questions upon which there is no inconsider- 
able contrariety of judicial opinion. 

‘« Tt seems to be settled,’’ says Mr. Thompson, in his excellent 
work on the law of Carriers of Passengers, ‘‘ by the few adjudged 
cases on this subject, that sleeping car companies are to be 
regarded neither as inn-keepers nor common carriers, nor subject 
to the onerous liability of either, in respect to the property of 
those enjoying their accommodations. It is evident that these 
flying nondescripts do not come within the definition of an 
inn.’”? 

We propose to demonstrate, upon principle and authority, that 
to hold sleeping car companies legally responsible for the !oss or 


1 Thompson's Carriers of Passengers, p. 530, sect. 20. 


RESPONSIBILITY OF THE PULLMAN PALACE CAR CO. 205 


theft of valuables from passengers, is not only to subject them 
to liabilities far more onerous than those to which common car- 
riers and inn-keepers, and any of the known classes of bailees 
ure subject, but also to open wide the door to frauds 
and perjuries, and to gross impositions upon such com- 
panies, and indeed to place a premium upon conspiracies to plun- 
der them by false claims and corrupt pretenses. It will be 
observed, upon the authority of the learned author just quoted, 
that the doctrine upon this subject is in an inchoate and unsettled 
state. Without giving us the benefit of his own valuable views, 
he is content to present us with the result of the few adjudged 
cases on the subject. It is difficult to perceive upon what prin- 
ciple or analogy the doctrine of legal responsibility of such com- 
panies can be defended. The proposition rests upon a defective 
analysis of the law and a palpable misapprehension of legal 
analogies. 

The question properly viewed resolves itself into the simple 
inquiry, Does the uniform fare, which passengers pay for the 
privilege of riding upon a Pullman car, rather than on an ordi- 
nary passenger car, impose upon the Pullman Company responsi- 
bility for the personal property of such passengers, which they 
never deliver to the company, but which they keev in their own 
immediate and exclusive personal possession ? 

It can not be said that the Pullman Palace Car Company is a 
bailee of the goods and chattels of the passengers which they 
carry upon their persons, because they are not delivered to it. 

Sir Wm. Jones, in his treatise on Bailment, a work of great 
genius and erudition, than which there is no higher authority, 
defines bailment to be, ‘‘a delivery of goods on condition, ex- 
pressed or implied, that they should be restored by the bailee to 
the bailor according to his directions as soon as the purpose for 
which they were bailed shall be answered.’’ ! 

Blackstone defines bailment to be ‘‘a delivery of goods in 
trust for some special object or purpose, upon a contract express 
or implied that the trust shall be faithfully executed.’’? 


1 Jones on Bailment, 1. 2 2 Blackstone’s Commentaries, 451. 
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The etymology of the word ‘* bai/ment,’’ embodies the law of 
the subject. Its root and derivation are in the French verb 
** bailler,’’ to deliver. 

Story says that ‘*the term bailment is a compendious expres- 
sion to signify a contract resulting from delivery.’’ ' 

Chancellor Kent adopts the definition of Blackstone and Sir 
William Jones.? 

In the very nature of things there can not be a bailment 
where there is not a delivery by one person of his goods to 
another for a special purpose. This transfer of possession cre- 
ates the relation of bailor and bailee, out of which originates 
the law of bailment. In his analysis of the reasons that originate 
legal responsibility on the part of one person for the loss of the 
goods of another, Sir Wm. Jones. in his Essay on Bailment,* 
says: — 

‘*From the obligation contained in the definition of bailment 
to restore the thing bailed at a certain time, it follows that the 
bailee must ‘eep it, and be responsible to the bailor, if it be lost 
ordamaged. Butas the bounds of justice would be transgressed, 
if he were made answerable for the loss of it without his fault, 
he can only be required to keep it with a degree of care propor- 
tionate to the nature of the bailment; and the investigation of 
this degree of care in every particular case is the problem which 
involves the principal difficulty. ‘There are shades of care or 
diligence from the slightest momentary thought, or transient 
glances of attention, to the most vigilant anxiety and solicitude; 
just in the same manner, there are infinite shades of default or 
neglect from the slightest inattention or momentary absence of 
mind to the most reprehensible supineness and stupidity.’’ 

Thus it is that an ordinary bailee is a person intrusted with the 
possession and custody of the goods of another person for a par- 
ticular purpose ; in other words, to be within the definition of bail- 
ment,—a person to whom the goods of another have been deliv- 
ered; and the rights, duties, and liabilities of the parties result 
from such delivery. If the owner retains his goods in his own 


1 Story on Bailment, sect. 2. 
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exclusive possession, and does not deliver them to another for 
any purpose, it were folly to pretend that such other person is 
under the legal obligations of a bailee in respect of such goods. 

It is apposite in this connection to briefly consider the analogy 
furnished by the law of common carriers and inn-keepers for the 
loss or theft of goods, belonging to the passenger or guest. The 
liability of a common carrier of goods may be briefly considered 
in two aspects : — 

1. The liability of common carriers of goods, for the loss of 
chattels entrusted to them. 

2. The liability of common carriers of passengers for the 
loss of goods belonging to the passenger, which he retains in his 
own exclusive possession animo custodiendi. 

It is a legal postulate than which no principle of law is better 
settled, that until goods are delivered to a common carrier, no 
liability whatever attaches. The acceptance of the goods is a 
condition precedent to the accrual of responsibility on the part 
of the carrier. It has never been asserted or decided that a 
common carrier is liable for goods which have never been deliv- 
ered to it. But when the goods are delivered to and accepted 
by a common carrier, the law implies a contract of absolute in- 
surance and safe delivery against all risk, loss, or injury, except 
such as result directly from the act of God or the publie enemy. 
This rigid responsibility of a common carrier is based upon the 
fact that the owner has parted with his property; that he has 
neither the possession nor superintendence of it, that its control 
and possession are surrendered to the carrier. Responsibility 
attaches to possession. Where there is no possession of goods 
there is no responsibility for them.! 

This onerous liability of the common carrier arises by impli- 
cation of law from the relation of the parties and the nature of 
the business, and not from any contract by the carrier to become 
an insurer. Public policy imposes the responsibility, and the 
carrier can not escape, evade, or modify it, except by a special 
contract of exemption. The reasons and policy of this doctrine 
are Obvious. The owner parts with the possession of his goods, 


- Gales v. Harlman, 11 Pa. St. 515. 
14 


VOL. XIX 


208 RESPONSIBILITY OF THE PULLMAN PALACE CAR CO, 


and surrenders them into the custody and charge of the carrier, 
He has neither the control, superintendence, nor management of 
them, while in ¢ransitu. He may be, and often is, hundreds of 
miles from his property, while the carrier has it exclusively in 
his keeping and possession. The law contemplates the oppor- 
tunity thus given to the carrier to neglect his duty to take care 
of them without the possibility of discovery. Nay, more, the 
law considers the opportunity, if not the temptation, to the car- 
rier to clandestinely convert them to his own use; or to intrigue 
with robbers; or to collude with thieves and marauders for the 
same purpose; and then to advance false excuses and explana- 
tions of the loss, which, under the circumstances, it would be 
impossible for the shipper to successfully controvert. 

Mr. Chief Justice Best, in a careful and exhaustive discussion 
of the subject, presents, with admirable clearness, the whole doc- 
trine in Riale v. Horn. 

It is to be lamented that the courts, overlooking the wise 
policy and reason of the doctrine above announced, have sanc- 
tioned and upheld certain so-called ‘* contracts of exemption,”’ 
by which common carriers have been permitted to modify, if not 
to escape altogether, their liability as insurers. Most frequently 
these special contracts of exemption are no contracts at all, but 
mere figments of judicial fancy, wrought by fiction of law out 
of legal presumptions, arising from certain acts of the owner of 
the goods, such as receiving from a shipping clerk, or other rail- 
road ofticial after the goods are delivered to the carrier and the 
freight rate agreed on, a bill of lading, or receipt, as the case 
may be, with a network or jungle of finely printed clauses and 
conditions of exemption, which the unwary shipper seldom if 
ever reads, and for the most part knows nothing of, until they 
are pleaded in bar of an action against the common carrier to 
recover for the loss of his property. This judicial concession 


15 Bingham, 217. See, also, For- 
wood v. Pittard, 1 Term Rep. 27. To 
the same effect are the uniform decis- 


196; Railroad Company »v. Reeves, 10 
Wall. 188; Hannibal R. R. Co. v. Swift. 
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on the part of the courts to carriers has borne its bitter fruits, 
until, to-day, the universality of the adoption of such ‘* printed 
blanks,’’ as they are called, with these clauses and conditions of 
exemption, by all classes of common carriers, especially by rail- 
roads, in the shipment of goods, has practically abolished their 
common-law liability. No wonder that the judicial recognition 
of the validity of such special contracts was deplored by those 
able sages of the English law, Mansfield, Best, Ellenborough, 
Parker, and Burroughs. Happily, however, this judicial protec- 
tion has not been indulged to the extent of allowing common 
carriers to contract for immunity from the consequences of their 
own negligence.! 

Says Mr. Thompson, in his work on the Law of Carriers of 
Passengers: ‘* The idea that lies at the foundation of the extraor- 
dinary liability of a common carrier, is that the baggage is in his 
custody and under his control during transportation. Hence, 
in order to hold him responsible for its loss, it is material to show 
that it came into his possession.’’ ? 

Says Mr. Redfield: 

‘¢ There is no difficulty in determining in general terms when the 
liability of a carrier begins. It begins when the goods are 
delivered to him, or his proper servants authorized to receive 
them.”’® 

Says Mr. Story: — 

‘*To render the carrier responsible, there must be an actual 
delivery to him, or his servants, or some other person authorized 
to act in his behalf, and as soon as such delivery is complete, the 
responsibility of the carrier at once commences.”’ * 

Such being the origin and nature of the common-law liability 
of the carrier of goods, it follows as a logical corollary, that in 
an action against such carrier, for the loss of goods delivered to 
it, the question of negligence is immaterial and can notarise. It 


1R. R. Co. v. Lockwood, 17 Wall. 2 Thompson’s Carriers of Passengers, 
357; Bank of Kentucky v, Adams Ex- 613. 
press Co., 3 Otto, 174; 8. & N. Ala. R. 5 Redfield on Law of Railways, p. 
R. Co. v. Henlin, 56 Ala. 368; ErieR. R. 63, sect. 174. 
Co. v. Wilcox, 84 Til. 239; Rhodes vw. * Story on Bailment (9th ed.), p. 
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is not a question of negligence in such a case. The liability is q 

rule of law and binds the carrier to the extent above stated; 
except where such liability is modified and limited by one of 
those special contracts of exemption, of which we have spoken, 
If the loss or injury, however, be attributable to the negligence 
of the carrier, such special contract will not shield it from lia- 
bility. 

Thus, by analogy to the law of liability of common carriers of 
goods, we contend that the Pullman Palace Car Company is not 
liable for the loss or theft of goods of its passengers, which are 
not delivered to it, and of which neither it, nor any of its 
agents or servants, ever had possession, either actual or con- 
structive. To hold it responsible for such goods is to impose on 
it an increased severity of responsibility to that of common car- 
riers of goods at common law. 

In iene order of our analysis of the subject, the second analogy 
to be considered in this connection grows out of the doctrine of 
the liability of common carriers of passengers, for the loss or 
theft of goods or valuables, while the same are in the possession 
of the passenger. 

Again the learned author, above cited, says: — 

** An essential element of the extraordinary liability of inn- 
keepers and common carriers is the custody of the property of 
the guest, shipper, or traveler, as the case may be.”’ 

** Acceptance by the carrier of the goods in some way is indis- 
pensable to the liability of the carrier.’’! 

‘* For, if it appears,’’ says the same author, same section, 
** that there is no intention to trust the carrier with the custody of 

the goods, he will not be held liable.’’ ? 

In the Tower v. The Utica and Schenectady Railroad Com- 
pany,® Nelson, Chief Justice, delivering the opinion of the 
court, said :— 

** Even an inn-keeper is not liable where the guest takes his 
goods to his room forthe purpose of having the care of them. 


2 Thompson’s Carriers of Passen- Boyesv. ——, 6 Carrington & Payne, 861; 
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The carrier is not bound to act as guardian for his passenger, or to 
treat him as a ward under age. The passenger must at least 
assume the responsibility of taking ordinary care of himself, in- 
cluding the wearing apparel of his person. There is certainly 
no hardship in this, unless he is to be regarded by law as becom- 
ing at once inops consilit the moment he enters a car or stage 
coach.”” 

Mr Redfield, discussing the responsibility of carriers for the 
luggage of passengers, says : — 

‘« If the passenger chooses to take exclusive control and pos- 
session of his own baggage, as a purse, or coat, or cane, or um- 
brella, for instance, the company is not liable.’’! 

In Steamboat Crystal v. Vanderpool,’ the facts were these : — 

Vanderpool took passage on the Crystal Palace, a steamboat 
plying the Ohio River from Paducah to Louisville, Kentucky. 
He occupied state-room No. 10. Before going to bed at night, 
he communicated to an em _loye of the boat that the lock on 
the door was out of order, and that the door could not be fast- 
ened. He was told by the servant that the only way to fasten it 
was to put a chair and his baggage against it. Vanderpool had a 
watch and chain, breast-pin, and money with him. On retiring 
he placed these articles on a chair in his state-room, and placed a 
shirt over them. Next morning he discovered that the articles 
had been stolen during the night. He brought suit against the 
boat to recover compensation for their loss. The circuit judge 
instructed against the boat, but on appeal, Mr. Justice Crenshaw 
delivered the opinion of the court, reversing the judgment of the 
court below. He said: — 

‘We know of no principle of the common law which will 
authorize a recovery in this cuse, and we have no statute on the 
subject. We do not feel authorized, therefore, in the absence of 
any statutory regulation, and any common-law authority on the 
subject, to establish a new rule or apply a new principle. We 
think the matter is one peculiarly of legislative cognizance. 
Steamboat owners are regarded as common carriers, and are sub- 
ject to the well established principles governing their responsi- 
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bility, and we are not aware of any principle by which common 
carriers can be made responsible for the wearing apparel of a 
passenger or his money, which he carries on his person, and 
which is under his own immediate care and control.”’ 

But the advocates of the responsibility of the Pullman Pal- 
ace Car Company under such circumstances argue that the main 
object in taking passage on a sleeping car is to sleep. May it 
not as well be asked whether the main object in taking passage 
on a steamer at night and occupying a state-room with a bed in 
it, is not to sleep? and whether a passenger asleep in a berth in 
a sleeping car, is in a whit more helpless condition than a pas- 
senger asleep in a state-room of a steamboat with his door un- 
fastened? Why, if there be no responsibility for the theft of 
articles in the one case, should there be any in the other? The 
theft on the boat of Vanderpool’s watch, and chain, and money, 
and breastpin, was not a case of robbing by force and violence, 
but by stealthy larceny. Why should there be a greater respon- 
sibility upon a sleeping car than ona sleeping boat? There is 
no regulation, nor demand of public policy, in regard to sleeping 
cars, creating an obligation in the one case, which does not exist 
with equal reason in the other. What principle of common law is 
applicable to the one that does not apply with equal force to the 
other? The law is uniform in the application of its principles. 
Its distinctions are substantial and are founded in reason. On 
an important subject like this, it is not a matter of fanciful con- 
jecture or dogmatic assertion. Ubi eadem ratio ibi, eademlex. 
If there be no responsibility upon a stage coach, or an ordinary 
passenger car, or a steamboat, at common law, for the loss of such 
articles by stealthy larceny, from the person of the passenger 
while asleep in his seat on the stage or car, or in his bed in the 
state-room of a steamer, upon what reason or analogy of law 
can it be asserted that such liability exists as to the Pullman Pal- 
ace Car Company for such loss by a passenger, while asleep in 
his berth on one of its sleeping cars? 

Says Mr. Thompson :' «* The general rules with respect to bag- 


gage applicable to carriers by land apply equally to carriers by 
water.”’ 


1 Thompson on Carriers of Passengers, 471. 
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In Abbott on Shipping? it is said : — 

‘*There is no principle of distinction at common law in re- 
spect to the liability of a common carrier between carriers by land 
and carriers by water.”’ ? 

In Cohen against Frost,® the facts were these: Cohen, a Ger- 
man emigrant, took passage at Liverpool for New York in the 
steerage of the good ship Princeton. He took his trunk on 
bourd with him into the steerage, and kept it under his bed and 
tied it with ropes to the berth in which he slept. During the night 
of a violent storm which occurred afterthe Princeton had been 
seven or eight days on her voyage, the ropes which fastened the 
trunk were cut, and the trunk stolen. The contents were wear- 
ing apparel, jewelry, and gold and silver coins. On this state 
of facts the jury rendered a verdict for the plaintiff. In consid- 
ering the verdict at general term Chief Justice Oakley, in deliv- 
ering the opinion of the court, setting aside verdict, said: — 

‘We are all of opinion that upon the evidence before us, the 
plaintiff can not be permitted to recover. The ground of our 
decision is that the trunk was never put in the charge or custody 
of the defendants as common carriers. It was in the exclusive 
possession or custody of the plaintiff, himself, when the voyage 
commenced, and so remained at the time of the loss. He took 
it with him into the steerage, placed it under his bed, and fast- 
ened it with ropes to his berth. All his conduct in relation to 
it plainly showed that he relied on his own care and vigilance to 
protect himagainst loss. The case is not to be distinguished from 
that of a guest at an inn, who, when he takes his baggage to 
his own chamber, of which he keeps the key, discharges the 
inn-keeper.’’* ‘* The guest has election to trust for the safety of 
his property to the care and responsibility of the inn-keeper, or 
to his own prudence. He can not impute negligence to the inn- 
keeper, when his conduct shows that he trusted bimself. The 
inn-keeper is not liable unless the property is placed in his charge 

It is not so placed when the guest retains its exclusive posses- 
sion and control, and we see no reason to doubt that these 


1 5th Am. ed. p. 555, 3 2 Duer. 
2 Story on Contracts, p. 768; 2 Kent’s * Citing Burgess v. Clements, 4 M. & 
Commentaries (2d ed.), 599. 8. 306. 
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remarks apply to passengers and those who undertake to trans- 
port them for hire. The defendants never had charge of the 
plaintiff ’s trunk, and are not responsible for its loss. The ver- 
dict for plaintiff must be set aside and verdict and judgment 
thereon be entered for the defendants with costs.’’? 

Was it not the object of Cohen in taking passage in the steer- 
age with a bed and berth, to sleep at night during the voyage? 
While in that helpless condition was it not just as easy to plunder 
him, when in his berth on the ship Princeton, as when in his 


berth on a sleeping car? The theft of Cohen’s trunk from 


under his bed during the storm at sea, was not a case of robbery 
by force, but by stealthy larceny. Yet the non-liability of the 
carrier for the theft was distinctly based by the learned court on 
the fact, which equally applies to passengers on a Pullman car, 
that the articles and property were in the exclusive custody and 
possession of the passenger himself, animo custodiendi, and that 
in so keeping them the passenger trusted to his own care and 
diligence to protect him against their loss, and that having done so, 
he will not be heard to complain of the carrier in the absence of 
any evidence tending to implicate the carrier or its agents or 
employes in the theft. Indeed, any other doctrine would violate 
the analogy of the law of common carriers and of inn-keepers. 

Can a proposition more unjust and absurd be conceived than 
that a person shall be bound by a duty and exposed to a risk or 
liability, without having it in his power to ascertain the nature 
or extent of such liability? Is it not manifest that the Pullman 
Palace Car Company has the right to know of the existence and 
value of the articles of its passengers, and to take them into its own 
custody, if it is to be held liable forthem? Is it not proper that 
the company should have full knowledge of the risk that it as- 
sumes by receiving a passenger on board, not only that it may 
charge accordingly, but also that it may graduate its vigilance 
and caution in proportion to the risk? Is it not a construc- 
tive fraud, if not an actual fraud on the company, for a 
passenger, if he expects to hold the company liable therefor, to 


1 To the same effect see Miller v. Cattle, 6 Bing. 743; East India Company 
v. Pulliam, 2 Str. 690. 
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remain silent as to the value of the goods he is carrying con- 
cealed with him, and not to inform the company of the responsi- 
bility which his coming on board imposes on it? The obligation 
of good faith and efair dealing is not unilateral or in- 
applicable to the passenger. It is reciprocal between the 
passenger and the company. If the passenger intends to as- 
sert any such responsibility upon the company, he should inform 
it beforehand, that he has such valuables on his person, and 
should turn them over to the company for safe keeping. It can 
not be said that from the nature and usage of the business in 
which the Pullman Palace Car Company is engaged, or from its 
contract with the passenger, that it assumes liability for goods 
which it has never received, and which have never been delivered 
or intrusted to it, and of which it has no knowledge, any 
more than such an assumption of responsibility, on the 
same state of facts, can be imputed to a steamboat or ship 
company, or other carriers of passengers. 

It is manifest from the palpable disparity which often exists 
between the risk which such a doctrine would impose, and the 
uniform fare paid for passage on a Pullman car, that no such 
contract of guardianship over passengers and their effects is 
ever remotely contemplated by the company or by the pas- 
senger. It should be borne in mind that there are ample and 
safe facilities for transportation of money and valuables, with 
every train. There is an express and luggage car attached 
to every passenger engine, in which for a price commensurate 
to the risk incident to the transportation of such valuables, they 
may be safely and expeditiously transported from place to place. 
The sleeping car system was not designed to usurp the 
province nor assume the risks of express companies. Its 
agents and employes are not selected with such a purpose in view. 
It can not be presumed that the Pullman Palace Car Company, or 
any sleeping car company, ever assumes or intended to assume, 
such an obligation to the traveling public. That there is a con- 
ductor and a porter in charge of every sleeping car does not change 
the legal aspect of the question we are considering: Itis inno 
sense a legal duty on the part of the company to have them 
there, but only a voluntary measure of prudence and conven- 
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ience that the company keeps such employes on its cars. Like a 
conductor on an ordinary passenger coach or parlor car, it is the 
duty of the sleeping car conductor simply to collect the tickets, 
and report at the general office. It is the pprter’s duty to make 
up the berths and wait on the passengers, and promote their com- 
fort by subserving their reasonable wishes. The joint duty of the 
conductor and porter, as was said by Mr. Justice Harlan, in 
Pennsylvania Company v. Railroad Co.,! «‘ is to look after the 
interior arrangements of the car, and to exercise control over it 
by the consent of the railroad company.” 

But how the employment by a sleeping car company of such 
employes, purely as a measure of convenience for its customers, 
can be construed into a source of legal obligation, more rigid 
and severe than any imposed at common law on carriers of pas- 
sengers, or of freignts, or inn-keepers, or ordinary bailees (for 
those, we have seen, are only liable for goods delivered into 
their possession), is a problem beyond solution. 

There are various kinds and classes of passenger cars, with 
corresponding facilities and comforts for the traveling public, 
from what are known as emigrant cars to the Pullman palace cars. 
There are first-class and second-class cars; there are smoking 
cars and parlor cars; there are drawing-room cars and hotel 
cars ; thereare passenger cars with vestibules and state-rooms, and 
cars with reclining chairs and sofas ; and, lastly, there are Pullman 
palace cars, upon all of which the passenger may with com- 
parative comfort sleep if he desires. On all of these various 
classes of cars there are agents of the car company in some 
capacity or other, as well porters as conductors of the differ- 
ent special car companies to look after the comfort of the 
passengers and to collect their tickets. These cars, or most 
of them, provide for night as well as day travel. For instance, 
on the parlor cars, with the reclining chairs, it is usual for the 
passengers traveling at night to make themselves as comfortable 
as may be, and to sleep in the reclining chairs. It is known and 
understood that on one of these through night cars with reclining 
chairs the passengers are expected to go to sleep, to get into 


1 12 Otto, 457. 
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that ‘* helpless condition ’’ spoken of by the court in the case of 
Gardner v. The Pullman Palace Car Company, recently decided 
in Pennsylvania. Would it be contended that there is a legal 
responsibility on these various car companies for the goods of 
passengers which they keep in their private pockets and on their 
persons animo custodiendi? Suppose an engine on the Northern 
Pacific Railroad to draw in one train, on a long day and night 
haul, say from San Francisco, these five different kinds of 
coaches, and that some night while the passengers are all asleep 
athief should go through the cars robbing the passengers. It 
would be interesting to define the line of demarcation in the 
gradation of comforts and conveniences which they respectively 
contain, on one side of which there is, and on the other side of 
which there is not, responsibility. The fact is, as a practical 
proposition, it can not be done. The reasoning that would estab- 
lish legal responsibility on the Pullman Palace Car Company, and 
immunity upon the other passenger car companies, is superficial, 
narrow, hasty, and illogical. It overlooks the palpably impol- 
itic, unreasonable, and unjust discrimination involved in such a 
doctrine against one particular class or branch of the public 
carrier system of the country. 

In regard to the liability of carriers and bailees where goods 
are delivered into their possession, the standard of care required 
of them must always depend in a measure upon the character 
of the bailment, the risk assumed, and the price paid to the 
bailee. The compensation for such risk varies with the value 
of the bailment and the character of the risk incurred. Com- 
pensation, in justice and fairness, ought always to be in pro- 
portion to the risk assumed. This is the reason why express 
companies and common carriers and other bailees require a 
statement of the value of the article committed to their custody 
for shipment. They charge in proportion to the value of the 
goods, because the risk or responsibility varies with the same. 
The fact that the Pullman Palace Car Company has but one 
uniform charge on its coaches is cogent evidence that it never 
enters into the contemplation, either of the company or the 
passenger, that the company assumes any such risk. The 
extreme injustice of such a doctrine would effectually put an 
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end to the system as it now exists, or else necessitate most 
material, expensive, and radical changes in its operative features, 

In Railroad Company v. Lockwood,! Mr. Justice Miller said: ~ 

‘*It is reasonable and just that common carriers should not be 
chargeable for money or other valuable articles liable to be 
stolen or damaged, unless apprised of their character and value.” 

In Gibbons v. Pennington,’ Lord Mansfield said of a common 
carrier that ‘* his warranty and insurance were in respect to the 
reward he was to receive, and that the reward ought to be pro- 
portionate to the risk.” 


Said Lord Holt: ** It is the reward that makes the carrier 
responsible.’’® 

A not very unusual misconception of the law of inn-keepers 
has induced those who would hold sleeping car companies liable 
for the loss or theft of articles in the possession of passengers 
to rest their contention on the supposed analogy between such 
companies and public inns. Notwithstanding the loose dicta 
indulged in by many judges to the contrary, it is indisputably 
true that at common law an inn-keeper is not liable for the loss 
or theft of articles from his guest, of which the guest retains 
the exclusive personal possession and control. 

The common-law doctrine of the responsibility of inn-keepers 
is deducible from the Roman law, and like many kindred prin- 
ciples borrowed from that system of jurisprudence, was at an 
early date incorporated with slight alterations in the common 
law of England. 

The edict of the Roman pretor declared that if ship-masters, 
inn-keepers and stable-keepers did not restore what they had 
received to keep safe he would give judgment against them. 

‘‘ Naute, caupones, stabularii, quod cujusque salvum fore recep- 
erint, nisi restituent, in eos judicium dabo.”’ * 

This extraordinary responsibility of inn-keepers, stable-keepers 
and ship-masters grew out of the extraordinary confidence 
necessarily reposed in them. By the civil law, however, there 


1 Cited supra. 
2 4 Burr. 2098, 


3 See also Batson v. Donovan, 4 Barn. 
& Adol. 21; Laws. on Carr. 85, 86, 
* Pothier Pand. Lib. 4, tit. 9, n. 1, 
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was no responsibility on the inn-keeper for baggage, unless it 
had been delivered into his custody.’ 

If a guest chose to keep goods in his own custody, animo cus- 
todiendi, or if he trusted them to some other person not author- 
ized to receive them by the inn-keeper, this absolved the 
inn-keeper from any and all responsibility therefor. 

‘«Caterum si qui opera mediastini fungitur non continetur ; ut 
puta triarit et focarii, et his similes.”’ ? 

The principles of the Roman law touching the doctrine of 
inn-keepers, and their responsibility, is very similar to the doc- 
trine of the common law on the same subject ; and, while at com- 
mon law an inn-keeper’s responsibility was enhanced, and from 
considerations of public policy rendered more rigorous than 
under the edict of the pretor, by imposing a responsibility for all 
goods or luggage brought or stored within the inn (infra hos- 
pitium), yet it is incontestably true, that at common law, if the 
guest did not deliver his goods to the inn-keeper, but took upon 
himself the exclusive custody of them, animo custodiendi, and 
they were lost or stolen from him while in the inn, the inn- 
keeper was exonerated from all legal responsibility therefor, 
unless the theft was perpetrated by the servants of the inn-keeper.* 

In Bacon’s Abridgment‘ it is said: — 

‘If the guest deposit his goods in a room in the inn, which he 
uses as a wanehouse of which he has exclusive possession, the 
inn-keeper is not liable for them.’’ ® 

At common law, if the guest did not choose to trust the inn- 
keeper with his goods, but delivered them to another in trust, 
living in the inn, or assumed to retain the exclusive custody and 
possession of them, himself, and they are lost or stolen, the case 
is taken out of the general doctrine, and the inn-keeper is exon- 
erated.® 


1 Story’s Bailment, Inn-keepers, sect. 
466. 


* Tit. Ins. (C.) cla. 4. 
5 Citing Farneworth v. Packwood, 


2 Pothier Pand. Lib. 4, tit. 9, n. 2. 

3 Cayle’s Case, 8 Co. R. 32; Com. 
Dig., Action on the Case for Negligence, 
Book 1, note 2; Armistead v. White, 6 
Eng. L. & E. R. 349; Burgess v. Clem- 
ents, 4 Maule & Selw. 306; Sneider v. 
Geiss, 1 Yeates, 34. 


Stark N. P. C. 249 

6 Authorities above cited; Vance wv. 
Throckmorton, 5 Bush (Ky.), 43; Pack- 
ard v. Northcraft, 2 Metc. (Ky.) 442; 
Bac. Abr., tit. Inn-ke€per, C. (4). 
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It is very evident that the Pullman Palace Car Company from 
its very nature is not subject to the common-law liability of inn- 
keepers, even where the passenger does not assume the exclusive 
care and possession of his goods. The two institutions are essen- 
tially different in design, nature, character, and in their fune- 
tions and duties. The points of distinction in their relation to 
society which the two respectively bear, were observed with 
admirable discrimination by the United States District Judge, 
Brown, in Blum v. The Pullman Palace Car Company,' in which 
it was held that the Pullman Company was not liable either as a 
common carrier or as an inn-keeper. He said : — 

‘¢ There are good reasons for not extending such liability (that 
is the liability of an inn-keeper), to the proprietor of a sleeping 
car: — 

‘© 1, The peculiar construction of sleeping cars is such as to ren- 
der it almost impossible for the company, even with the most 
careful watch, to protect the occupants of berths from being plun- 
dered by the occupants of adjourning sections. All the berths 
open upon a common aisle and are secured only by a curtain, 
behind which a hand may be slipped from an adjoining or lower 
berth, with scarcely a possibility of detection. 

‘¢ 2, As a compensation for his extraordinary liability, the inn- 
keeper has a lien upon the goods of his guests for the price of 
their entertainment. I know of no instance where the proprie- 
tor of a sleeping car has ever asserted such a lien and it is pre- 
sumed that none such exist. The fact that he is paid in advance 
does not weaken the argument, as inn-keepers are also entitled 
to prepayment. 

‘¢ 3. The inn-keeper is obliged to receive any guest who applies 
for entertainment. The sleeping car receives only first-class 


passengers traveling upon that particular road, and it has not yet 
been decided that it is bound to receive those. 

‘¢4, The inn-keeper is obliged to furnish food as well as lodg- 
ing, and to receive and care for the goods of his guests, * * * 
The sleeping car furnishes a bed only, and that, too, usually for a 


single night. It furnishes no food and receives no luggage in 
° 


13 Cent. L. J. 592. 
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the ordinary sense of the term. The conveniences of the toilet 
are simply an incident to the lodging. 

«©5, The conveniences of a public inn are an imperative neces- 
sity to the traveler, who must otherwise depend on private hos- 
pitality for his accommodation, notoriously an uncertain 
reliance. The traveler by rail, however, is under no obligation 
to take a sleeping car. The railway offers him an ordinary 
coach and cares for his goods and effects in a van especially pro- 
vided for that purpose. 

«© 6, Theinn-keeper may exclude from his house every one but 
his own servant and guest. The sleeping car is obliged to admit 
the employes of the train to collect fares and control its move- 
ments. 

‘© 7, The sleeping car can not even protect its guests, for the 
conductor of the train has aright to put them off for non-pay- 
ment of fare, or violation of its rules or regulations.” 

And so it was held in Welch v. The Pullman Car Company,! 
that a passenger who hires accommodations in a sleeping car 
belonging to a company separate from the railroad company, by 
which the train is run, and retains in his own possession articles 
of apparel, which he carries with him, can not recover for the 
loss of such articles, of the sleeping car company, and in regard 
to such loss, the liability of the sleeping car company, in the 
absence of a special contract, is no greater than that of an ordi- 
nary carrier of passengers. The court in the last case expressly 
states, in its decision, that such a company can not be held sub- 
ject to the liability of inn-keepers. 

In Pullman Palace Car Company v. Smith,’ the liability of 
the Pullman Palace Car Company for the loss of goods stolen 
from passengers while in ¢ransitu was expressly repudiated in a 
very learned and well considered opinion by Mr. Justice Sheldon. 
The obvious discrimination in the nature, duties, liabilities and 
functions between the Pullman Palace Car Company and pub- 
lic inn-keepers at common law was drawn with consummate pre- 
cision by the learned judge. To the same effect and with equal 


1 16 Abbott (N. Y.) Pr. (x. s.). 2 73 Ill. 860, 
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force of reason is the decision of Woodruff Sleeping Coach 
Company v. Diehl,' and Palmeter v. Wagoner.’ 

We have already extended this article beyond the limits 
designed. It is vain to attempt to reconcile the doctrine con- 
tended for by those who would hold the Pullman Palace Car 
Company liable for the theft of goods from passengers with any 
known principle of the common law, touching the doctrine 
of responsibility af public or private carriers, inn-keepers, or 
other bailees. As such a contention has not the redeeming feat- 
ure of being in harmony with a single received adjudication, 
dictum, or text-writer, little fear need be entertained that it will 
be sanctioned by our courts of last resort, however nisi prius 
judges may blunder on the subject. 


Srertine B. Toney. 
LovisvitLz, Kentucky. 


[Since the above article was sent in for publication the Superior Appellate 
Court of Kentucky has confirmed the views of the writer in the case of Thomas 
R. Gaylord v. The Pullman Palace Car Company, reversing the judgment of the 
Jefferson Court of Common Pleas from which it was appealed. In discussing 
the doctrine contended for by the writer, Mr. Justice Richards, pronouncing 
the opinion of the court, said, in referring to the case of the Steamboat Crys- 
tal Palace v. Vanderpool:* ‘It would be difficult to give any valid reason 
why a sleeping car company should be held to any more rigid liability in such 
cases than a steamboat company. It could no more be said that a sleeping car 
was an ‘inn on wheels’ than that a steamboat was an inn on water. They 
both provide sleeping apartments for passengers, who pay for the privilege, 
and are expected to occupy them. Sleep is as essential to the health and com- 
fort of the traveler in the one case as in the other. The servants of the steam- 
boat company certainly have the implied custody of the passenger’s wearing 
apparel to as great an extent as the servant of the sleeping car company. 

*< The resemblance of a steamboat to an inn is even greater than that of a sleep- 
ing car since it is customary for the former to provide meals for its passengers. 
If, then, the rigid liability of the inn-keeper is not to be extended to the owners 
of steamboats, common justice demands that it be not applied to the owners of 
sleeping cars. And we find this rule has been followed so far as the respon- 
sibilities of the latter have been the subject of judicial inquiry. 

** While these adjudications are not placed upon the same ground, aad con- 
clusions are substantially the same. 

«We can notconcur in some of the reasons assigned to the various iain 
but we think their decisions are, in the main, correct.’’ 


S. B.T.] 


1 Ind, 480. 211 Alb. L. J. 149, 516 B. Mon. 807. 
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CONSTITUTIONALITY. OF RAILROAD COMMISSIONS. 


I. Introductory. 

Il. Power of Railroad Commission to require of Railroads Repairs or Addi- 
tions to Equipment and Changes in Management Necessary for the 
Safety or Comfort of the Public. 

Ill. Power of Railroad Commission to fix Rates of Fare and Freight. 
IV. Determination of Questions of Unjust Discrimination — Rates fixed by Rail- 
road Commission, prima facie Evidence of Reasonableness. 

V. Statutes Dividing into Classes or Otherwise Distinguishing between Rail- 
roads. 

VI. Interstate Commerce. 


Railroad commissions are now to be found in twenty-one 
States. They belong to one or the other of two classes: Com- 
missions of the first or advisory class supervise the physical and 
financial management of the railroad companies under their 
charge, hear complaints brought against them, and recommend 
such changes in equipment and methods of doing business as may 
seem desirable. If their recommendations are unheeded, the 
only resort is areport of the case to the Legislature or the judicial 
authorities of the State. Commissions of the second or com- 
pulsory class, in addition to the foregoing powers and duties, 
have the control of rates and the power to enforce their authority 
by legal proceedings. 

Although these powers involve grave questions of constitutional 
law, State and Federal, only three cases have occurred in which 
the legality of a railroad commission act has been directly 
brought into controversy. In 1881, in the United States Circuit 
Court, by Justice Woods, the railroad commission act of Georgia 
was held to be valid,' and in 1884 the railroad commission acts 
of Tennessee and Mississippi were, in the United States Circuit 
Courts in those States, declared unconstitutional.? 

Without reviewing these decisions further than may be neces- 
sary, it is proposed to examine some questions as to the legality 
of railroad commissions which they suggest. 

1 Filley v. R. R., 5 Fed. Rep. 641. Loan & Trust Co. v. Stone, 20 Fed. Rep. 


2L. &N.R.R.v. R. R. Commission 270. 
of Tenn., 19 Fed. Rep. 679; Farmers’ 
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II. Power of Railroad Commission to require of Railroads 
Repairs or Additions to Equipment, and Changes in Management 
Necessary for Safety or Comfort of the Public. — Provisions of 
this kind are found in all railroad commission acts. In the Ten- 
nessee case cited, the court seems to object, in passing, that such 
powers, ‘*in addition to the authority to prescribe rates include 
all the incidents pertaining to the absolute ownership of prop- 
erty,’’ and that in the exercise of them the commission can dic- 
tate expenditures and limit receipts to the point of assuming 
entire control and management of the companies. Putting aside 
for the present the matter of rates, there is no doubt that the 
State, by virtue of her police power, may impose upon carriers 
regulations tending to the safety ofthe public.'| And though it has 
been held that police regulations can be made only for the safety, 
and not for the convenience, of the public,’ the weight of princi- 
ple and authority does not favor so narrow an interpretation of 
the police power.’ As a matter of fact, rules made by legisla- 
tures for the convenience of those having to do with railroads are 
numerous, and generally unquestioned.* If a regulation be rea- 
sonable it is none the less valid because it entails expense upon 
the company; and of its reasonableness the Legislature may 


judge. Legislative powers of this class may be delegated to a 
commission.’ 


III. Power of Railroad Commission to fix Rates of Fare and 
Freight. —In the Georgia railroad commission case * it was held 
that where the Legislature had power over rates it could delegate 
that power to a commission. Such functions, the court argued, 
the Legislature could not itself satisfactorily perform; and it 
was a familiar rule that the power to do a thing carried with it 
all proper means of accomplishing that thing. ‘* The true dis- 


1 Thorpe v. R. R., 27 Vt. 140, by ‘ For instance, Laws of N. Y. 1864, 
Chief Justice Redfield. See, also, later p. 582, require drinking water to be fur- 
cases collected in 1 Roreron R. R., 560 ff. nished in passenger trains. 

2 State v. Noyes, 47 Me. 189. 5 Thorpe v. R, R., supra. 

3 Munn », Illinois, 94 U.S. 113; State 6 Munn ». Illinois, supra. 
vo. N. H. & M. R.R., 48 Conn. 351; Com- 7 R. R.v. Filley, 5 Fed. Rep. 641; R 
monwealth v. E. R. R., 103 Mass. 255. R. Commission »v. R. R., 63 Me. 269. 


® Tilley v. R. R., 5 Fed. Rep. 641. 
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tinction,’’ quoted the court, ** is between the delegation of power 
to make the law, which necessarily involves discretion as to 
what it shall be, and conferring an authority or discretion as to 
its execution, to be exercised under and in pursuance of the law. 
The first can not be done, to the latter no valid objection can be 
made.”’ ! 

The control of the Legislature itself over rates is a more de- 
batable point. In the Mississippi railroad commission case it 
was held that as the charter allowed the corporation ‘* from time 
to time to fix, regulate, and receive the tolls and charges by them 
to be received,’’ and as the constitution and laws of the State 
contained no provision reserving the right to alter franchises 
which she had granted, the act giving the commission power to 
fix rates was void as impairing the obligation of the contract with 
the company. 

The court said: ‘* The right upon the part of the company to 
charge and receive compensation for services to be rendered, if 
taken away or impaired, would defeat the purpose of the con- 
tract. This right to fix the charges for compensation certainly 
does not fall within any police power.’’ ? 

In the State court of Illinois this question has been decided 
the other way. The charter gave the corporation power to fix 
tolls, and the State afterwards established schedules of maximum 
rates. The court held (one member dissenting) that the grant 
to the corporation to fix tolls could not be made otherwise than 
with an implied reservation that the tolls should be reasonable ; 
and that the contract with the corporation was like other con- 
tracts, subject to construction.’ The well known Granger cases 
do not settle this point, for in each corporation case of the series 
there was on the part of the State some reservation, however in- 
considerable, of power to alter or amend the charter. The rea- 
soning, however, of these judgments, claiming, as it does for the 
States, as a measure of police, the power to regulate rates, ex- 


10. W. & Z.R. R. v. Clintonby, 1 * Munn »v. Illinois; C. B. & Q. R. R. v. 
Ohio St. 88. Towa; Reik v. C. & N. W.R. W.; C. M. 
2 Farmer’s Loan & Trust Co.v, Stone, & St. Paul R. R, v. Ackley; Winona & 
20 Fed. Rep. 278, 274. St. Peters R. R. v. Blake; Stone v. Wis- 
3 Ruggles v. People, 91 Ill. 256. consin, 94 U. S. 118-187. 
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cept where that power has expressly been resigned, ought to 
cover the case before us. That common carriers are not mere 
private corporations or private persons, but are charged also 
with a public duty, and must submit to be controlled for the 
public good; that the matter of carriers’ charges is not juris 
privati alone, and therefore the Legislature, as well as the courts, 
may decide what charges are reasonable ; that corporations which 
might as a condition of accepting their charters have called upon 
the Legislature to fix permanently their limit of charges, and have 
not done so, can not now complain if the State exercises its para- 
mount right — these are the broad foundations upon which the 
court rests its judgment in the Granger cases. And so Mr. Jus- 
tice Field understood it when in his dissenting opinion he asserted 
that these cases were disposed of by the doctrine, ‘* that although 
the charter of the company confers the power to make reasonable 
charges, the whole matter is reserved to be regulated by the State 
in its discretion.’’ ' 

The doctrine that a charter conferring upon a corporation the 
right to take tolls, ipso facto debars the State from exercising the 
same right, seems open to two objections. 

In the first place, it is a rule that where there is a doubt, 
grants by the State shall be so construed as to give up the lesser 
portion of sovereignty. 

In the second place, the right to take such rates of toll as it 
pleases is not a necessary franchise of a corporation. The police 
power can not impair what Ch. J. Redfield® calls the ‘* essential 
franchises’’ of a corporation, these being, in the case or a rail- 
road, the running of the road and the taking of tolls. Now 
there is a wide difference between the right to take tolls and the 
right to take what tolls one pleases. To compel a railroad to 
carry free would destroy an essential franchise and impair the 
obligation of the contract; not so to compel it to confine its 
charges within limits. 

The comparison drawn by Chief Justice Waite, in Munn v. IIli- 
nois, with the employments of hackmen, inn-keepers, ferrymen, 


194 U.S. 186. Charles River Br. v. Warren Br., 11 
2 Prov. Bk. v. Billings, 4 Peters, 514; Peters, 420. 


5 Thorpe v. R. R., 27 Vt. 140, supra. 
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etc., is instructive. Let us suppose the State to make a written 
contract with a hackman in a certain city, allowing him to ply his 
business and take hire. Could this contract prevent the State’s 
fixing a tariff of hack hires if his own were to become extortion- 
ate, any more than it would prevent the State’s putting him in 
prison for some crime and thus stopping his business entirely ? 

But this power of the State may be abused. True, but that is no 
argument against its existence. As Marshallsays: ‘* Whatever 
may be the rule of expediency, the constitutionality of a measure 
depends not on the degree of its exercise, but on its prin- 
ciple.’”’' Moreover, railroads are now more apt to control legis- 
latures, than legislatures railroads, so that wrecking companies, 
under color of regulating their charges, is a thing not likely to 
happen. We do not believe the control of rates by the State is 
a wise policy —it is apt to do more harm than good; but we 
believe the weight of reason and the inclination of authority to 
be in favor of the right. 


IV. Determination of Questions of Unjust Discrimination — 
Rates fixed by Railroad Commission prima facie Evidence of 
Reasonableness. — Common carriers are bound to afford due facili- 
ties at reasonable rates to all who apply, but considerations of 
cost, distance, quantity, and such like, make it difficult to framea 
precise rule of unjust discrimination and extortion. The attempt 
was made in the Granger laws of the West, and similiar statutes 
may still be found. In one statute book, for instance, half a 
page is devoted to the enumeration of what is to be prima facie 
evidence of unjust discrimination.?, Commonly the question is 
one of law for the court. But it has been held in England by 
Erle, C. J., that undue preference by carriers was so much a 
question of fact in each case, that the court would decline to fol- 
low former decisions as precedents.’ None of our States gives 
its railroad commission judicial power in questions of discrim- 
nation, as the English act does. Our commissions either merely 
make recommendations, or they aim to prevent complaints by fix- 


1 Prov. Bk. v, Billings, 4 Peters, 560. 3 Palmer v. R. W., L. R. 1 C. P. 588; 
3 Rev. Stat. Ill. 1883, p. 884. State Co. v. R. W. Co., 2 Neville & Mc- 
Namaura (R. W.), 73. 
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ing tariffs of rates. The Tennessee railroad commission act, fol- 
lowing that of an adjoining State, adopted another way of dealing 
with cases of discrimination, viz., referring them solely toa jury, 
fixing, however, this limit, that no charge is to be held discrimin- 


ating or extortionate on the basis of which the net earnings of the | 


company would amount to no more than a fair return on the 
value of its ‘* appurtenances and equipments to be assessed for 
taxation.’’! We have here an attempt to carry out a plan which 
has been often advocated in discussions of the railroad problem — 
the plan of fixing rates on the basis of a fair profit on the capi- 
tal of the corporation. In passing upon this part of the act, 
the court held that where a jury is to award damages the law 
always furnishes a ‘* standard of compensation for the guidance 
of the jury, and that the Legislature can not delegate to a jury 
power practically without limit to control damages and penalties. 
The court also showed how the standard of compensation which 
the act set up, involving, as it did, questions of account difficult 
even for railroad experts, would become in the hands of an un- 
skilled and perhaps prejudiced tribunal like a jury no standard 
at all. 

The soundness of this reasoning can not be doubted. We can 
not, however, so readily follow the court in its strictures upon 
the section of the act making the tariffs fixed by the commis- 
sioners prima facie evidence of reasonableness in charges. The 
court held that this provision reversed the burden of proof, tak- 
ing away the presumption of innocence in cases guasi-criminal 
(a penalty as well as damages being given by the act).? In the 
Georgia railroad commission case, where the law made the com- 
missioners’ tariffs conclusive evidence of a reasonable charge, it 
was decided that this was only prescribing the effect of evidence, 
which was quite within the scope of legislative authority. Why, 
a fortiori, may not the State’s tariffs of charges be made prima 
facie evidence of reasonableness? 

It is by no means beyond the power of legislatures to reverse 
the presumption of innocence. For example, Congress, as Mr. 


119 Fed. Rep. 691. 5 5 Fed. Rep. 659. 
2 19 Fed. Rep. 696. 
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Justice Woods said in the case just cited, has done so in making 
the possession of smuggled goods prima facie evidence of guilty 
knowledge.! But once more. To make the tariffs fixed by the 
commission prima facie just and reasonable seems to us conso- 
nant with the maxim, omnia presumuntur rité and solemniter 
acta, one of the applications of which is to public officers.? 

When railroad commissioners are charged with the duty of fix- 
ing rates it would seem only in accordance with the spirit of the 
law, which presumes until the contrary is shown, that the duty 
of the functionaries she creates is properly performed, that their 
rulings should be accorded the respect of a presumption in 
their favor. 


V. Statutes Dividing into Classes or Otherwise Distinguishing 
between Railroads. — There are statutes in which the railroads of 
the State are classified according to length of road or amount 
of business done and rates and regulations prescribed for each 
class. Thus by the Tennessee railroad commission act no rail- 
road then being constructed, or which might be thereafter begun, 
should be subject to the provisions of the act until ten years 
after the completion of the road. This was held to conflict with 
the State constitution and with the fourteenth amendment, as 
being partial and unequal legislation. 

The constitutional principles forbidding unequal and partial 
legislation require that laws shall provide for certain cireum- 
stances and make the same rule for all brought within those cir- 
cumstances. Under pretense of operating upon a class, a law 
may not make invidious or unfair distinctions or select particular 
individuals and subject them to peculiar rules.* In doubtful 
cases the test appears to be, What is the spirit and reason of the 
law? Are the subjects of it separable in circumstances from 
the class from whiclffthey are taken? Is the design to exercise 
favoritism or the opposite? ‘In the present instance the reason 
is plain. New railroads are in some respects in a class by them- — 
selves. They require encouragement, while older, richer, and 
more overgrown corporations call rather for regulation. Legis- 


1 Rey. Stats. U. S., sect. 3082. 5 See Cooley Const. Lim. 481. 
2 Broom’s Legal Maxims, 944. 
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lation often draws unchallenged as fine distinctions as the pres- 
ent. The mechanic’s lien laws offer their benefits to certain 
classes of workmen only engaged on certain descriptions of 
work. The power of taxation often discriminates in favor of in- 
fant industries.’ But the Supreme Court has passed wpon a law 
so like the present, that argument is scarcely needed. The State 
of Iowa had classified her railroads according to the amount of 
business done and had adopted for each company a separate 
schedule of rates. The Supreme Court overruling the objection 
that this was partial and unequal legislation adopted the follow- 
ing language: ‘* This act does not grant to any railroad com- 
pany privileges or immunities which upon the same terms do not 
equally belong to every other railroad company. Whenever a 
company comes into any class it has all the privileges and immu- 
nities that have been granted by the State to any other company 
in that class.’’? 


VI. Interstate Commerce. — A State can not regulate railroad 
charges, or authorize its railroad commission so to do, but at the 
risk of encountering the clause of the constitution which gives 
to Congress power to ‘* regulate commerce among the States.”’ 

Of the theories of interpretation of this clause, that which 
maintains that whether Congress has acted or not the States 
may not legislate on this subject, is the one now generally held.’ 
Only indirectly may the States exert any control of interstate 
commerce. 

A State may not, under claim of regulating commerce within 
her own limits, control rates on freight passing continuously 
through her territory. If freight is shipped from New York to 
Chicago, the State of Ohio, through which it passes, can not inter- 
fere with any portion of the charge.‘ Fora State to fix charges 
from points within her limits to points im another State is also 
forbidden. That the contract of shipment is made within a cer- 
tain State does not give her jurisdiction outside her own borders.* 
A State may, at least until Congress shall act, regulate charges 


1 Story on Cons., sect. 963. 4 See The Daniel Ball, 10 Wallace, 
20. B. & Q. BR. R. v. Iowa, 94 U. S. 557. 
155. 5 Carton v. Illinois, 22 Am. Law Reg. 


* Welton v, Missouri, 91 U.S. 275. 878. 
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between points within her territory and on a road whose termini 
are within her territory. The Granger cases establish this ! 
much at least. 

One point remains. A railroad chartered by several States 
forms a great highway between the seaboard and the Mississippi, 
let us say. May the States through which such a line passes 
regulate its local rates, or does its character as an interstate 
local system forbid? In both the Tennessee and the Mississippi 


railroad commission cases, though the point was not dwelt upon _ 


as a ground of decision, the courts seemed to entertain the latter 
view. By reason of the process of consolidation going on 
among the railroads of the country, this question is one of 
importance. 

We think it can be shown that the power of the State 
to regulate local charges on railroads is irrespective of the 
character of those roads as part of a through system. In 
Chicago, Burlington and Quincy Railroad v. Iowa,? Ch. J. 
Waite says: ‘‘ This road, like the warehouses in that case’’ 
(Munn v. Illinois), ‘*is situated within the limits of a single 
State. Its business is carried on there and its regulation is 
a matter of domestic concern.’’ At first this remark would 
seem to indicate that to be subject to State control as to its local 
traffic, a road must be wholly within the State. But the chief 
justice continues: ‘‘ It is employed in State as well as interstate 
traffic.’ Precisely the description of an interstate system — 
and it is to be noted that the road concerned in this case was 
then, as now, part of a through system. The report of the case 
shows that the Chicago, Burlington and Quincy Railroad was 
lessee of the Burlington and Missouri River Railroad in Iowa, 
making a line from Chicago to the Missouri River.* So with 
roads parties to other cases of the series —the Chicago and 
Northwestern, and the Chicago, Milwaukee and St. Paul Rail- 
roads were highways passing through several States. 

It is doubtful whether a railroad can lose its status as a local road. 
In Peik v. Chicago and Northwestern Railway,‘ it was held that the 


1 Kaiser v. R. R., 18 Fed. Rep. 151. 5 94 U. S. 155. 
94 U.S. 163. 94 U.S. 176, 
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roads consolidated into the Chicago and Northwestern did not 
lose their local character. In that instance, it is true, a statute 
provided that they should not. But independent of statutes, there 
is a line of cases holding that when corporations are consolidated 
the franchises and burdens of each survive in the new company.! 
These are mostly taxation cases, but the principle we taxe to be 
the same — that a corporation can not shake off its allegiance to 
the State from which it derives its existence. If the view here 
taken be not the correct one, then we are at a loss for the 
“meaning of the repeated assertions in the Granger cases that 
the States may regulate their own commerce even though in- 
terstate commerce be thereby ‘ incidentally or indirectly”’ 
affected. Interstate commerce may be indirectly affected in 
two ways—by police regulation -of the instrumentalities of 
commerce, as for instance, by prescribing the speed at which 
trains may be run; and, owing to the close relation between 
local and through rates, by regulation of local rates. 

Now the Granger cases were not concerned with ‘* instrumen- 
talities ’’ of commerce, the whole contention was about charges. 
It is easy to see, therefore, that these decisions must apply to 
lines having through business, for only on such lines could the 
control of local rates by the State affect interstate commerce 
at all. 

An authority relied on to prove that a line whose ¢ermini are 
in different States is not a local road is Hall v. DeCuir,? where 
a State law compelling carriers of passengers to admit colored 
persons to the same accommodations as white was held invalid 
as regulating interstate commerce, though in that case the plain- 
tiff’s journey lay within the limits of a single State. The fol- 
lowing citation, however, from the opinion of the court, reveals 
the ground on which the decision rested: ‘* No carrier of pas- 
sengers can conduct his business with satisfaction to himself 
or comfort to those employing him, if on one side of a State 
line his passengers, both white and colored, must be permitted 
to occupy the same cabin, and on the other be kept separate.”’ 


1 Green Co. v. Conness, 109 U. 8.105; 295 U.S. 485, 
Branch v. Charleston, 92 U, S. 677; 
Tomlinson v. Branch, 15 Wallace, 460. 
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The case turns on the question of race. : 

To sum up, we think that the States may regulate traffic be- 
tweeen points within their limits, on railroads within or passing 
through their territory ; but that they can not control traffic pass- 
ing through their territory or going from it to other States. 

Belonging to the domain of economies more than to that of 
law, the railroad problem must work itself out, rather than be 
solved by legislation. The chief value of railroad commissions 
consists not so much in the powers they may happen to wield, as 
in this, that they are accustoming the railroads to the idea of 
supervision by and accountability to the State, and are educating 
public opinion on railroad matters. What government, national 
or State can do towards settling the railroad question must prob- 
ably, in future, be done through the agency of railroad commis- 
sions. It is hoped, therefore, that this cursory review may serve 
to awaken fresh inquiry into an interesting branch of public 


law. 
CHARLES CHAUNCEY SAVAGE. 


PHILADELPHIA, Pa. 
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UNEQUAL TAXATION, — II. 


In a former part of this examination! it was attempted to 
show, historically and deductively, unequal taxation of a com- 
munity composed of a series of towns, for purposes common 
and alike beneficial to all of them, to be, on principle, uncon- 
stitutional. 

The further proposition was submitted, but not considered, 
that such unequal taxation had been forbidden by express con- 
stitutional provisions ; and that, starting under such light as is 
afforded by colonial history, an examination of such express 
provisions, with the further light from adjudicated cases, would 
establish this conclusion. It may be added that the construction 
of these provisions has been, in the main, in conformity with 
principles which had their birth in those dominant ideas con- 
cerning civil liberty and equality to which may be traced the 
origin of the American nation. 

It is now proposed to examine these provisions and their judi- 
cial translations. 

It should be prefaced that while the purpose of the taxation 
was supposed to be railroad aid, this is but one example of the 
many purposes for which such objectionable taxation may be 
imposed or allowed, and so a broader application is disclosed 
from what here follows. It is further to be observed that while 
the origin and status of New England towns may be peculiar, 
and so any conclusions therefrom may be of doubtful applica- 
bility elsewhere, these express provisions are found as well in 
Southern and Western State constitutions as in those of Maine 
or Massachusetts. 

In the note? are minuted the State constitutions containing 
such provisions up to the year 1877, when the compilation of the 


1 Taxation for Railroads, Am. L. Rev., Indiana, Kansas, Louisiana, Maine, 
Dec., 1882. Massachusetts, Mississippi, New Hamp- 
2 Taxation shall be equal and uni- shire, Oregon, Tennessee, Texas, Vir- 
form, — Arkansas, California, Florida, ginia, West Virginia. Taxation shall be 
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‘charters and constitutions of the United States ’’ was issued 
under authority of the Senate of the United States. 

The phraseology is not identical in the different instruments. 
In Maine, all ‘* taxes assessed on real estate by the authority 
of this State shall be apportioned and assessed equally.’’ In 
Massachusetts, the Legislature ‘‘ shall impose and levy propor- 
tional and reasonable * * * taxes upon all inhabitants and 
estates,’’ and, ‘‘in order that such assessments may be made 
equally, there shall be a valuation,’’ etc. In California, ‘* tax- 
ation shall be equal and uniform throughout the State.’’ In 
Illinois, ‘* every person shall pay a tax in proportion to the 
value of his property,’’ etc. But merely verbal differences are 
unimportant on the question: What means a provision for 
‘‘equality’’ in the levying of taxes by or under authority of a 
State, and what is its bearing upon such taxation as is assumed 
for an example, —?.e., taxation in aid of a railroad running 
through and equally benefiting a series of towns? 

The inquiry arranges itself under severaldeads : — 


I. Direct Taxation. — ‘Taxation is for public purposes.’’ 
‘¢ Taxes are the enforced proportional contribution of each citizen 
and his estate for government and all public needs.’’! Taxation 
for such purposes upon real estate shall be assessed equally.’ 
Railroads are public purposes. ‘* Upon the right to take private 
property for public use, railroads are established.’’* Therefore, 
taxation for railroads must be apportioned equally upon the pro- 
perty paying the tax in order to be valid, under those constitutions 
requiring equality. There are cases of what may be called guasi- 
public needs, where ** the contemplated benefit may be not univer- 
sal but local, applying to the people of certain specified limits 
deriving special benefits not enjoyed to the same degree by other 


proportional, — Alabama, Illinois, Mis- 
souri, Nebraska, New Hampshire, New 
Jersey (‘‘according to value”), South 
Carolina, also in Virginia and West Vir- 
ginia. Rule or rate of taxation shall be 
“uniform,” — Colorado, Michigan, New 
Jersey, North Carolina, Ohio, Pennsyl- 
vania (within limits of authority impos- 


ing them), Wisconsin. No provision, — 
Connecticut, Delaware, Georgia, Iowa, 
New York, Rhode Island, Vermont. 

1 Opinion of Justices, 58 Me. 591-602. 

2 State Constitutions, ante. 

3 Comrs. v. R. R., 63 Me. 275; State v. 
Noyes, 47 Me. 204. And see Pine Grove 
v. Talcott, 19 Wall. 676. 
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portions.’’' Some of these are surveys of lumber, inspection of 
merchandise, local tribunals, and police, parks, libraries, roads, 
bridges, drains, aqueducts, gas, water, halls, institutions of 
learning, ete. But taxation or assessments for these, also, must 
be equal, ** proportional regarding the share which each person 
benefited ought to pay.’’? The only distinction between such 
assessments and taxation is that the first is to be measured by 
the benefits upon the property assessed; the second by the 
valuation of the property.* But both rules are evaded if some of 
the towns benefited escape any contribution; for both ‘the 
terms ‘ tax’ and ‘ assessment’ always include the idea of some 
ratio or rule of apportionment.’’* Hence, this generalization 
that from State ‘needs ’’ through county, town, district, street, 
down to quasi-private purposes —as savings banks — the bur- 
den, be it named tax, excise, or assessment, must ‘* be graduated 
either according to the whole sum to be raised for public objects, 
or by the value and amount of the entire property to be as- 
sessed,’’® Language can not be more plain than this, ** no enact- 
ment respecting taxation under this clause ’’ (‘* proportional and 
reasonable,’’ Mass. Cons.) ‘* conforms to its provisions if it 
directly and necessarily tend to disproportion in the assess- 
ment.’’* And this — ‘* Statutes imposing taxes on false or unjust 
principles or operating to produce gross inequality, so that they 
can not be deemed in any just sense proportional in their effect 
on those who are to bear public charges * * * may be 
declared void.’’* It needs no further argument or citation to 
show the application of such constitutional provisions to such 
direct taxation as should impose the whole amount to be assessed 


for a public purpose benefiting ten towns, on but eight of these 
municipalities. 


II. Indirect Taxation. — Suppose the State itself, as it has the 
power to do,® had built the supposed railroad, or analogous pub- 


1 Dungin »v. Barton, 12 Ala. 237. Rev. Stats. of Me., ch. 6, sects, 70, 63; 
2 Dungin v. Barton, 12 Ala. 237. ch. 18, sect. 83. 

3 Dyer v. F. Vil. Corp., 70 Me. 527. 6 Cheshire R. R., 118 Mass, 889. 

* Woodbridge v. Detroit, 8 Mich. 301. 7 Com. v. People’s Bank, 5 Ala, 487. 

5 Oliver v. Wash. Mills, 11 Allen, 277; ® R. R. Coms. v. R. R. Co., 68 Me. 275 
R. R. Co. v. Otoe, 16 Wall. 678. 


| 


UNEQUAL TAXATION. 237 


lic work, and the Legislature had imposed taxation therefor (to 
be raised directly or by bonds) upon some of the benefited towns 
unequally and entirely excepted some of the others. There such 
taxation could not be called proportional, but must be called un- 
equal. Hence, such tax would offend these provisions. Now, the 
Legislature’s right to authorize towns to aid railroads and like 
public works emanates from its power to itself provide for public 
travel or other exigencies at public expense, and such town aid is 
but intended as a substitute therefor, enforced by a delegated 
authority. But how can an illegal act have a legal substitute? 
‘«Whatever the people by the State constitution have prohibited 
the State government from doing it can not do indirectly through 
the local government.’’! It follows that a tax so authorized is 
as void asa tax so imposed. The doctrine is plainly declared in 
Michigan,’ that there is no mode in which aid to a railroad run- 
ning through many municipalities can be given by the taxation 
of all, consistently with any recognized theory of taxation, with- 
out an apportionment of the burden by some rule or upon some 
basis among them all which would be infringed if one township 
might tax itself ten per cent of its valuation, another only one 
per cent, and a third decline to bear any share of the common 
burden. It is true, the Supreme Court, by an opinion from 
which two of its members dissented, and in which the chief jus- 
tice did not join, refused assent to the result of this case. But 
it is also true that the Michigan constitution did not expressly 
require taxation to be ‘* equal.’’ ® 

These constitutional provisions can not be evaded by calling a 
railroad a ** municipal’’ purpose. The whole series of colonial 
acts confine such purposes within the town boundaries.‘ Suc- 
ceeding statutes and constitutions continue this limitation. 
‘*Town charges arising within the town; ’’ assessors shall assess 
towns their’ due proportion of any public tax;’’ and shall 
apportion such * * * town, precinct, * * * assessments 
by same rules.’’ Such is the language.’ Were a railroad con- 


1 Cooley Cons. Lim, 198. 4 Prov. Laws and Charters, Acts of 
2 People v. Treasurer, 28 Mich. 499; 1631-41-61-92. 
Hilliard Tax. 362. 5 Anc, Ch., pp. 474-5, ch. 178; Cooley, 
3 Pine Grove v. Talcott, 19 Wall. 666. 213, and see ‘“‘Charters and Cons. of 
U. 8.” 
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fined within a single town it would cease to be the same * pur- 
pose’’ that it is while traversing many municipalities. The 
** purpose ’’ is as comprehensive as the sphere of its usefulness, 
of its activity, and it is because it is not a municipal but a 
** public governmental, purpose ’’ that legislatures have the right 
to either impose direct taxation, or authorize indirect aid to their 
construction. They can not, under these constitutions, go far- 
ther and impose or authorize unequal taxation under cover of 
this word ** municipal.’’ This may be disputed by claiming a 
benefit to an individual town and that so far as the entire rail- 
road subserves and creates such individual benefit it is a ‘* munici- 
pal’’ benefit. But faunicipal benefit does not necessarily justify 
municipal taxation. A benefit is not necessarily a municipal 
purpose.’ Bonds for a fund to’ rebuild a burned town are 
unconstitutional as purposes for a tax.? But what benefit could 
exceed that of resurrection? Manufacturers may not be aided 
by direct taxation, or exemption.’ But what contributes more 
directly and rapidly to wealth and population than do these? 
However, these examples are not conclusive beyond the identical 
proposition they are cited, and properly cited, to sustain; because 
another constitutional provision which forbids taxation for pri- 
vate purposes also applies to them and the objector may still say 
that ‘* instances of the kind may be mentioned in the offer of State 
bounties and the payment of a disproportionate share of a State 
burden in consideration of peculiar local benefits which are to 
spring from it.’’* It is admitted that in the following instances 
a divergence of views is to be discovered among the courts; but 
it can be shown that the weight of authority is favorable to the 
views above expressed, and that the opposite conclusion is logi- 
cally, if not legally, unsound. Postponing the State bounty 
instance, some of the other instances are a State agricultural 
college,® a harbor,* a court-house and jail,’ anormal school build- 


1“The charter * * * does not % 58 Me. 604; Athens v. Jay, 60 Me. 
authorize taxes for everything which 124; Brewer B, Co. v. Brewer, 62 Me. 62. 
* * * would promote the general * Cooley, 284. 
prosperity and welfare of the township,” 5 Myrick v. Amhurst, 12 Ala. 500. 
and “without specific power all such 6 Bond v. Kenosha, 17 Wis. 484; and 
(railroads) subscriptions are absolutely Hasburck v. Milwaukee, 13 Wis. 37. 
void.” Ottawa v. Carey, U.S. Sup. Ct., 719 Penn. 258. See Hundekaper ». 
Reporter, IL, 365. Meadville, 83 Penn. 151. 
2 Lowell v. Boston, 111 Mass. 457. 
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ing containing also a grammar school for all children of the vil- 
lage,! an agricultural college,’ a connection for a canal,® levees 
for the bank of a river.‘ 

It will be observed that the subject of taxation in all these 
cases but the last two, was situated wholly within, and was for 
the proper use of the town ; and so was to an extent ‘* municipal.”’ 

‘*The whole theory of local taxation or assessments is, that 
the improvements for which they are levied afford a remuner- 
ation in the way of benefits. A law which would attempt to 
make one person, or a given number of persons, under the guise 
of local assessments, pay a general revenue for the public at 
large, would not be an exercise of the taxing power, but an act 
of confiscation. In effect it would be transferring the property 
of one individual to another. These are legal truisms, which 
have long been entertained and firmly established. The line of 
separation exists between local and general taxation, and the 
boundary which lies between them is not always very clear or 
definite.”’ 

As to these two cases, Thomas v. Leland has been justified on 
the ground that there was an apportionment ; and, that not being 
so criticised as ‘* singling out a particular town and taxing only 
it, for a highway across the State;’’ and the provision of 
‘* equality,’ being absent from the New York constitution, this 
just criticism is based on principle only. As to the second case — 
levees, the taxation is said to be an assessment for local pur- 
poses, and the whole district benefited bears the burden. Some 
of the cases deny such assessment to be strictly a tax. In the 
remaining instances, the fact of a peculiar, special, municipal 
benefit, unshared by others, seems to have been the basis of the 
reasoning, which is sufficient to distinguish these cases from that 
in which one town is made or allowed to pay for its neighbor’s 
railroads. To show that such * fact ’’’ has been, however, some- 
what hastily assumed, one case may be profitably examined 


1 Gordon v. Comrs., 47 N. Y. 611. 5 McCormick v. Patchin, 53 Mo. 33. 
2 Marks v. Trustees, 37 Ind. 153. 6 The note to Stansell v. Levee Beard, 
3 Thomas v. Leland, 24 Wend. 67. 13 Fed. Rep. 846, cites authorities from 
* Stansell v. Levee Board, 13 Fed. Rep. several States on this. 
846. 
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further. This municipal benetit doctrine is nowhere brought 
more clearly into relief than in Merrick v. Amherst, which pro. 
ceeds upon the theory that a mere municipal benefit justifies 
municipal taxation, no matter if the purpose be not purely munic- 
ipal, but also public. It is proper, therefore, to quote its lan- 
guage. 

‘* An assessment for such a purpose, if laid in any other man- 
ner, could not in any just or proper sense be regarded as ‘ pro- 
portional,’ within the meaning of the constitution. Take, for 
example, money raised for educational purposes generally, and 
to support the system of public schools designed for the instruc- 
tion of all the children and youth throughout the commonwealth, 
This properly constitutes a general public charge, imposed for 
an object in which the whole community has an equal interest, 
and in the benefits and advantages of which no one class or sec- 
tion has a greater share or proportion than every other. It 
should, therefore, be borne, as it always has been in this com- 
monwealth, by a proportionate and equal assessment laid on all 
persons and estates subject to taxation. This may be done, 
either by a general tax, or by requiring that each town should 
support the public schools within its limits, which is substantially 
equivalent to a general tax imposed for the same purpose. It 
may at first sight seem as if the establishment of a college and 
its endowment and support by the commonwealth for the edu- 
cation of all persons within the State who might wish to receive 
instruction in certain branches of science or art, would stand on 
the same footing as the public schools, and that money raised 
for such an object ought to be apportioned and distributed in 
such manner as to bear on all persons and property equally, 
without a resort to local taxation, which would operate partially, 
and in a certain sense disproportionately. Weare not prepared 
to say that this proposition is in all respeets incorrect. We doubt 
very much whether it would be competent for the Legislature to 
impose the whole burden of supporting such an institution upon 
any particular municipality, section, or district of the State. But 
we are clear in the opinion that there may exist a state of facts 
which would render it just and expedient, and strictly within the 
exercise of constitutional authority, for the Legislature to enact 


j 
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that a portion of such a public burden should be borne by per- 
sons and estates situated within certain limits, and to authorize a 
special assessment on them for that purpose. If the establish- 
ment of «a public institution of general utility or necessity, in a 
particular locality, would be productive of direct and appreciable 
benefit to persons or estates in the vicinity, either by increasing 
the value of property there situated, or by the opportunities 
which it would afford to those residing in the neighborhood to 
efijoy certain common advantages and privileges with greater 
facility and at a less cost than others having an equal right to 
participate in them, but who reside or own estates more remotely 
situated, or in distant parts of the State, we can see no reason 
why these special advantages or benefits should not be taken into 
consideration in determining the mode in which the public burden 
of defraying the cost of the institution should be apportioned 
and distributed, while perfect equality in the raising of money for 
public charges is unattainable, it would certainly approximate 
more nearly to an equitable apportionment of them, to provide 
that such portion of the expenditure for a public object as will 
inure directly to the benefit or profit of a certain town or district 
should be borne by the estates situated and persons resident 
therein, leaving only that sum to be treated as a public charge, 
and to constitute a general assessment on all persons and prop- 
erty in the commonwealth, which may reasonably be supposed 
to be expended for the equal and common benefit of all. Such a 
distribution of a public burden would be reasonable because it 
would tend to equality, it would be proportional, because it 
would be borne in proportion to the benefits which each would re- 

The case certainly trembles under the weight of its own logic. 
The reasons assigned for taxing Amherst $50,000 more than any 
other town for ‘* money to be raised to defray a portion of a 
public charge,”’ are, first, that it is for ** a direct benefit to estates 
in the vicinity ’’ of the college. It is not that the municipality gets 
$50,000 more of the public purpose itself, but that ‘* estates in 
the vicinity ’’ are appreciated. This is not the ** purpose’’ of 
the college, but a private benefit, — more, it is a private benefit 


1 Merrick v. Amherst, 12 Allen, 500, 504, 505. 
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to the citizen contiguous to the college, and not to the citizen on 
the distant border. Taxation for the appreciation of estates is 
for a private purpose. It is no more justifiable as taxa- 
tion for a public purpose than any other unequal taxation, 
and no more justifiable as taxation for a private purpose 
than any such taxation would be. The second reason is the 
acquiring of ‘* special facilities at less cost for enjoyment of 
the public purpose.’’ That is, the pupils from Amherst are saved 
railroad fare. But why should Amherst pay to save its pupils’ 
fare any more than another town should pay the fares of is 
pupils? But whoever heard of that as a municipal purpose? 
The point we are trying to make is illustrated in a Maine case.) 
Counsel argued that the town might contract with a toll bridge 
company, because ‘* necessary town charges *’ meant ‘* expedient 
or highly useful.’’ The court repudiated the definition. Now, 
why should a town be authorized to contribute for the ‘ useful- 
ness or expediency ”’ of a college under a special act, but not for 
the ‘* usefulness and expediency ”’ of a toll bridge under a stat- 
ute using the words ‘* necessary town charges?’’ But if this 
criticism of the case is captious or unfounded, still it should be 
observed, finally, that it is not authority for unequal taxation, 
because it does not say that if another town had received a 
portion of the very benefit represented by this $50,000, such 
town could be exempted from paying for such portion, and its 
pro rata share of a common burden be assumed by Amherst. 
But in the supposed railroad case eight towns are made to pay 
for the benefit conferred upon ten. It is impossible that what is 
common to two subjects can be special to one. And this is an 
answer in advance to any claim that a part of the railroad is 
located within the town, ceasing at the border, and that support 
of ways within its limits by a town is ‘* substantially equivalent 
to a general tax imposed for the same purpose;’’? for no 
Legislature would expressly enact that ten towns should have 
their highways paid for by eight of their number. But it is 
said that the purpose is made municipal by the voluntary action 


1 Bussey v. Gilmore, 8 Me. 198. ? Merrick v. Amherst, 12 Allen, 500, 
504. 
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of the contributing town. The objection to this is from the dis- 
senting minority. When asked if the town may not, if it desire, 
intentionally contribute beyond a pro rata sum, this minority 
replies, ** No, it may not.’’ ** This majority of voters may take 
money from its personal pockets, but has no power to bind this 
minority to pay for any purpose unless it be purely municipal.’’ 
But may not the Legislature, by enabling acts, add new powers 
to those already held by the majority? The reply is, ‘* No, 
except so far as it clothes the majority with its own power, and 
it has no power, under these constitutions, to tux unequally fora 
public purpose.’? But may the Legislature not, thereby, make 
the public purpose capable of becoming municipal at the election 
of the majority? If it can do this as to one public purpose, it 
can do so as to all, and thus eviscerate such constitutional provis- 
ion, in every case of a purpose benefiting a town, be it a railroad, 
school, or support of any governmental need. The hardihood of 
Thrasymachus of Chalcidon would hardly maintain a deduction 
such as this! The case of Pine Grove v. Talcott,! should 
not be considered as hostile to the above presentation. The 
Michigan constitution required ** uniformity of taxation.’’ The 
court say: ** The rule does not require that taxes for the same 
purposes (7.e., distinct and severable) shall be imposed in dif- 
ferent subdivisions at the same time. If so, a county could not 
levy a tax to build a court-house, jail, or infirmary, without ren- 
dering it necessary for every other county in the State to do the 
same thing. * * * So here, one township through which 
the railroad was to pass * * * might impose the tax requis- 
ite, * * * while another township similiarly situated might 
refuse to do so. The rule would have no application to the lat- 
ter.”’ Now, ** uniformity ’’ requires that property which és taxed 
at all shall be taxed alike, ¢.e., at the same rate. ‘* Equality ”’ 
requires that a// property for which the tax is assessed shall be 
taxed. ‘* Uniformity ’’ applies to the rate; ‘* equality ’’ to the 
subject-matter. Thus in Pine Grove v. Talcott, ** uniformity ”’ 
required that ail taxes for said purpose in the township should be 
at the same rate. ‘* Equality ’’ would have required that, if the 
purpose, instead of a court-house, jail, or other local*purpose, had 
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been public and common to several townships, they should have 
all contributed. The Michigan constitution, like that of New 
York, contained no provision for *‘* equality.’’ Then, as to the 
town bounty cases there are several distinctions to be taken : — 

1. It is a municipal duty to contribute to the public defense; 
and this may be but a method of its discharge. 

2. A tax for a bounty to citizens who serve for the defense of 
the town may be a tax for a municipal purpose. 

3. Perhaps the authority for offering and confirming bounties is 
found in the axiom and its deductions — inter arma silent leges; 
and, 

4. If necessary, it may be admitted that they have been 
judicially recognized. 

And that as they are, happily, not a present, but a past pur- 
pose, they are irrelevant to this discussion. Further elabora- 
tion of the criticism of cases which seem, but only seem, to 
sustain unequal taxation against such provisions, would be incon- 
sistent with the limits of this article. It sufficiently appears that 
they do not contradict this: ‘* The requirement that taxation 
shall be uniform and equal upon the valuations made, is uni- 
versal. * * * Itcan not be pretended that it would be consti- 
tutional to say that all the farms in A. shall be subject to a tax, 
while those in B. shall be free from taxation; ’’! which well 
worded dictum applies to a single public purpose and taxation 
therefor, as well as to the aggregate of public purposes for 
which taxes are levied. 

It remains to state « few of the cases affirming the propo- 
sition with which this article opened. An act authorized 
village trustees to raise money for a normal school in the 
village. It was objected that the institution was not a local 
one, and that the assessment ought to be imposed upon all 
estates in the State. To this the court said: ‘* There can be no 
doubt that * * * the Legislature ought to apportion the tax 
according to the benefit. But the power to apportion is included 
in the power to impose taxes, and is vested in the Legislature, 
and, in the absence of any constitutional restraint, the exercise of 
such power of apportionment can not be revised by the courts. 


1 Brewer B. Co. v. Brewer, 62 Me. 74, 
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The constitutions of some of our sister States contain special 
provisions designed to guard against an inequitable exercise of 
this power, and to secure equality in the distribution of public 
burdens. A violation of any such provisions would undoubtedly 
be cognizable by the courts. But in this State such restraints 
have not been deemed necessary.’’! Upon the same principle 
assessments for pavements by a city are required to be propcr- 
tional to the benefit each lot is to receive.? So it has been held that 
municipalities may be constitutionally authorized to make local 
assessments to pay for local improvements; but it has been denied 
that the Legislature can authorize a local assessment to pay for an 
improvement not local, but made for the general or public ben- 
efit.2 Perhaps these decisions by three of the most prominent 
State courts are sufficient for the purpose of presenting cases 
governed by a foundation principle underlying the very frame- 
work of the American system of government, which principle 
is exhibited nowhere more clearly than in recent opinions of 
Mr. Justice Field of the United States Supreme Court. The 
case itself is not one in terms involving railroad bonds, or the 
powers, natural or acquired, of any variety of American munic- 
ipalities ; but is a case where the general [principles of taxation 
are luminously exhibited.* From these opinions it appears that 
certain implied constitutional principles,’ upon which it has been 
claimed in this discussion that the immigrants planned, the col- 
onists builded, and the nation completed republican government 
in America, have been expressly incorporated by the fourteenth 
amendment into the United States constitution. It isas though 
a keystone, whose arch had been sustained artificially in its 
absence, had been at last inserted to make perpetual what with- 
out it must have fallen to the earth. Says the opinion: ‘‘ The 
concluding clause of its first section was designed to cover all 
cases of possible discrimination and partial legislation against 
any class, in ordaining that no State shall deny to any person 
within its jurisdiction the equal protection of the laws. Equality 


1 Gordon v. Comrs., 47 N. Y. 611. * San Mateo Co. v. Southern Pacific 
2 Chicago v. Learned, 34 Ill. 203. R. Co., 13 Fed. Rep. 145, 722. 
’ Hammett v. Philadelphia, 65 Pa. St. 5 See a recognition of this in Calder 
146, v, Bull, 3 Dull. 888, tempo, 1798. 
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of protection is thus made the constitutional right of every per- 
son; and this equality implies not only that the same legal rem- 
edies shall be afforded him for the prevention or redress of 
wrongs and the enforcement of rights, but also that he shall be 
subjected to no greater burdens or charges than those that are 
equally imposed upon others under like circumstances. No one 
can therefore be arbitrarily taxed upon his property at a differ- 
ent rate from that imposed upon similar property of others, sim- 
ilarly situated, and thus made to bear an unequal share of the 
public burdens. * * * Property in particular places may be 
taxed for local purposes, while property situated elsewhere is 
exempt. * * * But arbitrary distinctions not arising from 
real differences in the character or situation of the property, or 
which do not operate alike upon property of the same kind 
similarly situated are forbidden by the amendment. Equality in 
the imposition of burdens is the constitutional rule; * * * 
all State action must give way before it. Congress added to 
the first clause of the amendment, ‘ and be subject only to like 
taxes, licenses, and exactions of every kind, and to no other.’ ’’! 

One further suggestion has been postponed, in order to make it 
in the light of the foregoing quotation, which, while it impliedly 
construes the State constitutions which require ‘* equality ”’ 
implies also that, to-day, they are not necessary to secure equal- 
ity of taxation for all American citizens. The suggestion is 
this — that the State can not escape the obligation to see to it that 
taxation is equal, by authorizing, merely, many towns to con- 
tribute to a purpose common and public to them all. If it 
authorizes discretionary taxation, it thereby permits exemption 
Jrom taxation upon the contingency that any town object or 
refuse to vote the tax. There is no more reason why the Legis- 
lature should be permitted to accomplish this indirectly than 
by an express statute. Taxation must be equal. Otherwise it is 
not legal taxation. Of course, the old maxim, de minimis non 
curat lex, saves splitting hairs in extreme cases, but the general 
principle must not be infringed. ‘Jt forbids the State to lay 
its hand more heavily upon one than upon another under like con- 


1 13 Fed. Rep., p. 151. See second opinion, p. 727. 
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ditions. It stands in the constitution as a perpetual shield against 
all unequal and partial legislation.’”! 

But it may be asked: What is the practical method of allow- 
ing municipal taxation for a public purpose? The answer is 
ready: “© ™ *™ * there must be taxing districts. A State 
tax is to be apportioned through the State, a county tax through 
the county, a city tax through the city; while in the case of local 
improvements, benefiting in a special and peculiar manner some 
portion of the State, * * * it is competent to arrange a 
special taxing district.’’ 

Ratification. — A further phase of the general question de- 
serves a short examination: How far may the legislatures of the 
States validate unauthorized municipal subscriptions? They can 
not validate anything, which they could not have authorized; 
can they validate everything which they could have authorized? 
Doubtless matters of defective execution, informality, or incom- 
pleteness may be corrected. But can they validate absolutely 
void action? A quotation will help present the question. 
‘April 28, 1877, it was the established doctrine of the highest 
court of New York, as it was of this court, that the Legislature, 
unless restrained by the organic law of the State, could authorize 
or require a municipal corporation with or without the consent of 
the people * * _* to aid the construction of a railroad hav- 
ing connection with the public interests of the people within the 
limits of such municipality, and provide for payment by an issue 
of bonds or taxation.’’* These opinions thus appear to deny 
the necessity of assent to taxation for a quasi-public purpose, 
and upon this base a power to ratify. The New York constitu- 
tion, it will be remembered, did not forbid unequal taxation. 
Hence, neither of these opinions gainsays the illegality of such 
taxation when forbidden, whether authorized or ratified. So the 
question further narrows itself to this: Ifthe attempt is made to 
escape the law as to ‘* equality ’’ of taxation for public purposes, 
by calling the object a ‘* municipal’’ purpose, may the Legisla- 
ture ratify municipal action taken without any authority? For 
the historical answer to this question, reference is made to the 


1 [bid., p. 741. 5’ Thompson v. Perrine, 13 Otto, 817. 
2 Cooley Cons. Lim. 618. 
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first part of this article.’ It there appears that, by compact, con- 
sent, custom, and law, the right to act voluntarily, and to express 
that action by vote, upon town affairs, has become one of the 
privileges of American citizenship. In matters concerning him 
within his own town, and pertaining to the town, the citizen has 
the right to majority rule by his fellow-voters. ‘* The freemen 
of every town,with such others as are allowed (7.¢., admitted ), or 
the major part of them, shall have power to dispose of their own 


lands, etc., and make such laws and conditions as may concern- 


the welfare of their town. * * * All settled inhabitants 


and landholders * * * may * * *_ have their vote in the 


choice of selectmen for town officers, assessment of rates, and 
other prudentials proper to the town.’’? Similar provisions will 
be found in later laws and State constitutions. Now, is not this 
too express and definite a right to be repealed or taken away by 
implication merely? Even if legislatures can divest such a priv- 
ilege, would courts incline to assert that this had been done by 
anything short of an equally express and positive enactment? 
But a mere validating act contains no such enactment, nor any 
indication that this necessity for it was present to the minds of 
its framers. That legislatures have not, generally, assumed to 
compel municipalities as to municipal matters may be generally 
admitted with whatever significance the fact is entitled to as 
showing the theory underlying our municipal system. As to the 
adjudications, they have been summarized thus: ‘* It is believed 
that the Legislature has no power, against the will of a municipal 
corporation, to compel it to contract debts for local purposes in 
which the State has no concern, or to assume obligations not within 
the ordinary functions of municipal government. Such matters 
are to be disposed of in view of the interests of the corporators ex- 
clusively, and they have the same right to determine for themselves, 
which the associates in private corporations have to determine 
for themselves, the questions which arise for their corporate 
action.’’* There are many decisions,’ and one more quotation 


1 Am, Law Rev., Dec., 1882, 


* Cooley Cons. Lim. 284. 
2 Act of 1670, Am. Charters, 195, ch. 


5 Dillon Mun. Cor., sects. 72-78; People 
96. v. Lynch, 51 Cal. 15; People v. Park 

* Consult “Charters and Constitu- Com., 28 Mich. 228; Atkins v. Randolph, 
tions.” 81 Vt. 226. 
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may be made.’ The purpose was a harbor. ‘ Canthe Legisla- 
ture, by recognizing the existence of a previously void contract 
and authorizing its discharge by the city, or in any other way, 
coerce the city against its will into a performance of it, or does 
the law require assent of the city as well as of the Legislature? ”’ 
«The latter is as necessary as the former until there be an ac- 
ceptance. I know of no authority for saying that the city is 
bound.’’ Now, as was intimated before, it is easy to find cases 
of legislative confirmation of invalid municipal action. Where 
then is the line to be drawn? It seems to be here: as to muni- 
cipal matters, towns are sovereign sections or divisions of the 
sovereign people, supreme under the constitution of the State, 
in their own local affairs and so free from legislative control 
thereof. Towns are also agencies for the State in its support 
and government, and so far subject, under the constitution, to 
the Legislature. Therefore, for public, State purposes, the State 
may tax them — constitutionally, of course — but for municipal 
purposes taxation must be imposed by the town meeting. And 
hence, for aid to a public purpose no vote is necessary, however 
expedient it may be deemed ; and if unnecessary, may be dispensed 
with, as it would be if an illegal vote were ratified by the Legis- 
lature. But if, to escape the necessity of having taxation 
‘‘equal,’’ the object of the tax be called a ‘* municipal’’ pur- 
pose, then only by an antecedent legal vote of the citizens can 
the tax be legally imposed. If at the town meeting the town has 
no power to grant the aid, as it has not to railroads without per- 
mission, the grant is void, and for the reasons given such void 
act can not be validated. 

When an unauthorized town calls an unauthorized meeting for 
an unauthorized purpose, need any citizen leave his business to 
attend it? After such meeting has illegally voted, are his rights 
affected? After the meeting has adjourned, has it left any germ 
of an obligation into which the Legislature can breathe the breath 
of life? If sundry members of a charitable company, incorpo- 
rated for religious purposes, should call a meeting and vote to 
assess the company to buy a seat in a stock exchange, could a 


1 Hasbruck v. Milwaukee, 13 Wis. 87. 
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legislature’s approval turn philanthropists into speculators, 
even to increase the means of their usefulness? In conclusion, 
it is submitted that the weight of principle and authority favors 
this conclusion: If the purpose is public, taxation, under these 
State constitutions and the fourteenth amendment to the United 
States constitution, must be ** equal ;’’ if the purpose is ** muniec- 
ipal,’’ a legal consent and vote is necessary ; and an illegal vote, 
an absolutely void vote, can not therefore be validated.’ To se- 
cure the first result, perhaps taxing districts may be desirable, if 
the entire State be not interested in the purpose. And if the 
application of such doctrines avoids securities for which full con- 
sideration has been paid? Well, there have been before this, 
illustrative examples of forgetting or misconstruing the constitu- 
tion. But is there no solace or aid but that of caveat emptor to 
the purchaser who, neither forgetting nor misconstruing, has 
bought in good faith? Suggestions as to the possible duty 
of the State were made in the first part of this article. The 
course of municipal and of legislative action can not, exposed as it 
is to the forces of faction, fail to waiver. Correction, as in navi- 
gation, must be made for local attraction. But what obligation 
rests on the State and the practical method of its discharge, 
whose municipalities have illegally, but with its consent and con- 
nivance, obtained the money of investors, is a question rather 
political than legal. Lawyers are called upon only to state the 
law and its consequences. The people who are their own law- 
givers must correct their own errors, and the life of States, as of 
individuals, is but a series of readjustments. 


Epwarp Payson Payson. 
Boston, Mass. 


1 «When the sanction of a popular 1869 give validity to a void act as an act 
vote is required it must be obtained.” passed in 1857, which was not constitu- 
East Oakland v. Skinner, 94 U. S. 258. tionally passed in that year. Ottawa v. 
The Legislature could not * * * in Perkins, 94 U.S. 270. 


Errata, — From unavoidable causes, the above article went to press before the 
learned author had corrected the proof. For “Dungin v. Barton, 12 Ala. 287,” on 
page 236, read Durgin v. Boston, 12 Allen, 237. For ‘Com. v. People’s Bank, 5 Ala. 
437,” on page 236, read Com. v. People’s Bank, 5 Allen, 437. For ‘* Merrick v. Am- 
herst, 12 Ala, 500,” on page 238, read Merrick v. Amherst, 12 Allen, 500. — Ep. 
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Suph., Antig., l. 521. 


A great many years ago:— before American jurisprudence 
had torn the wigs and gowns from the wrinkled head and shaking 
shoulders of the common law, and before common sense had sug- 
gested any doubt as to the certainty of the resurrection of the 
human body in its original flesh and blood every man approached 
the gateway which is called death, under the complete dominion 
of the three learned professions. The doctor of medicine was 
master of his mortal body, the doctor of law clung to his 
almighty dollar (whatever shape it might then have taken), and 
the doctor of theology tyrannized his immortal soul. As long 
as he could survive this conspiracy against his peace and happi- 
ness, none of these conspirators could claim a larger estate 
in him than a joint interest or tenancy in common. But let him 
but set one foot inside the portals, and in the twinkling of an 
eye his lawyer had instituted a proceeding for partition. To the 
clergyman was alloted his immortal soul ‘to hold in severalty 
and not jointly or in common with the others,’’ which, after a 
brief consultation of his authorities, he proceeded to dismiss to 
its everlasting fate ; to the lawyer was allotted his property and 
estate which, after a brief consultation of his authorities, and 
‘after the payment of all just debts and funeral expenses’’ he 
appropriated to his own use and benefit (so the layman of that 
day used to say). But what of the mortal body — now dead and 
turned to clay? Alas! the physician found himself barred out 
on this side of the grave. His authority had died with his victim 
(so the layman of that day expressed it) and was found to be 
divided share and share alike between his brother professionals. 
But for all that, death and the body were no complicated problems 
in those days. The physician preferred no complaint. The law- 
yer made no outcry when the church chose to usurp his authority 
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and angrily denied his rights of interference. Is the reason a 
very obscure one? Dead men in those days paid no fees! 

But a gradual change, and then a revolution. The science of 
medicine demands the right to dissect the human remains to guide 
it in the relief of human suffering. One of the most intense human 
prejudices the world has ever countenanced is withstood fora long 
time and finally the claim obtains the sanction of the law. Im- 
mediately the human corpse rises to a dignity and importance in 
the commercial world which it may not have possessed in its life- 
time. It is a commercium, a thing of value, a subject of political 
economies, perhaps to be bought, sold, and exchanged, and sub- 
ject to the rules of supply and demand. The excitement among 
the three professions is second only to that caused by death it- 
self. The doctor of medicine joyfully asserts his new-found in- 
terest. The lawyer pricks up his ears and holds the reins of his 
lawful control over the heretofore useless hulk with firmer grasp, 
Who knows? Perhaps some day the body will be appraised and 
and executor’s commissions calculated upon it! The whole 
foundation of law and custom is shaken. It becomes a serious 
question how it shall be rebuilt. A new civilization calls loudly 
for new definitions of the rights and duties of society to the dead 
body. Upto the present writing they have not been satisfac- 
torily given. 

But, in all seriousness, the subject (both popularly and technic- 
ally) has become one of the great problems of the age. Not 
only is the law relating to it in a most imperfect state, requiring 
to be wholly remodeled, but men’s set opinions and prejudices, 
many of them guarded by the most solemn dogmas of the 
church, are threatened. That the question is a thoroughly 
practical one needs no better proof than the columns of the daily 
papers. Glance over the criminal news. Three men are ar- 
rested in Chicago for stealing a body from its grave for the pur- 
pose of selling the same to a medical college for dissection. A 
man sells his wife’s body to a physician for the same purpose 
and his design is only frustrated by the refusal of the cemetery, 
where she has been buried, to give up the body. A distinguished 
surgeon is put under arrest on the charge of being implicated in 
an attempt to rob a grave forthe same purpose. A long time has 
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not elapsed since the demonstrator of anatomy of Jefferson Col- 
lege was before the Criminal Court of Philadelphia as a party to 
a wholesale robbery of a negro graveyard. It has not been long 
since the body of an American millionaire was stolen from its 
splendid sarcophagus and it still lies — his friends know not where. 
We have been rising in the scale of the offense. Need we go further 
when we find the United States soldier has only of late ceased 
to pace in front of the tomb of our last murdered President. 

The historical method is absolutely requisite for a clear under- 
standing of a subject which is so intricately interwoven with the 
fictions and symbols of the common law as that of the disposition 
of the dead body. In fact it is quite impossible to thoroughly 
grasp the situation of the American law without some historical 
inquiry, and we have found it convenient therefore to divide the 
discussion into the following parts: — 

I. A brief historical outline of the laws and customs regulating 
the disposition of the dead body. 

II. A statement of the present attitude of the American law 
in regard to the cadaver. 

III. Suggestions for the more orderly and decent supply of 
subjects to medical colleges, and for the protection of the grave. 


I. Historical Review. — Whenever a particular social fact bears 
marks of an arbitrary or symbolical character, which are beyond 
question the result of historical development, the proper field for 
its examination is at once indicated. It is necessary to study the 
fact in its original forms and to remove it as far as possible from 
social conditions which have complicated it, and placed it in its 
inconsistent relations to its .environment. The present social 
features regulating the disposition of the dead are, like the legal 
relations of husband and wife, the plain result of an uneven devel- 
opment, and the uneven development in both cases is the result 
of special conservatism which society has always evinced in regard 
to such personal customs and prejudices as those connected with 
religion or the domestic relations. Thus, for example, it may 
be fanciful to trace the custom which obtains in the burial ser- 
vices of the English Church that the priest shall cast three hand- 
fuls of earth upon the coffin to the superstition of the ancient 


na 
of 
de 
an 
ng 
n- 
in 
al 
b- 
Ig 
t- 
Is 
d 
e 
8 
y 
d 


254 THE DISPOSITION OF THE BODY AFTER DEATH. 


Greeks that three handfuls of earth cast upon the body would 
carry the corpse across the river of death, but it offers on 
explanation of a seemingly meaningless act. 

We will examine, therefore: (1.) Some customs of savage or 
aboriginal tribes. (2.) The development of burial rites in En. 
gland. (3.) The provisions of the common law. 

1. Aboriginal and Suvage.'—In Yucatan the dead are 
shrouded, their mouths filled with ground maize and stone coins, 
and they are buried in a sitting posture in or behind their houses, 
The bodies of lords are burnt and their ashes preserved in hol- 
low statues and placed with the idols. In Vera Paz the hodies 
of distinguished men are buried in stone coffins and the com- 
mon people are buried in grottoes. The last breath of the dying 
lord is caught with a precious stone, and his face rubbed with it, 
while slaves are killed to prepare the house in the next world. 
In Honduras the bodies of the dead are subjected to a drying 
process to preserve them. In Nicaragua cremation is the rule, 
and the lords are burnt with great quantities of money and food, 
and the ashes put in vessels shaped like human skulls. Children 
are always buried at the doors of the houses. Among the Chib- 
cas the bodies of chiefs are embalmed after the entrails have been 
removed and are wrapped in fine mantels covered with jewels. 
The bones of kings are dried and kept in temples. Among 
the Asiatic races we find the Nomads washing, shrouding, and 
burying the corpse, which is attended to the grave by men only. 
The settled Arabs always lay the body on its side facing Ca’abah. 
With the Todas cremation obtains, except in regard to children 
who are the victims of infanticide, who are buried. Among the 
Khonds every village has its crematory and all corpses are burnt. 
Turning to the American races, we find the Chinooks wrapping 
the corpse in numerous folds of rush matting and laying it ina 
canoe which is then suspended to a tree. The Esquimaux 
frequently leave the body in the hut where it dies or bury it ina 
deep bank of snow, or, again, cover it with stones to protect it 
from the wild beasts. The Comanches bury the body in a sitting 


1 We are indebted to Mr. Herbert of the burial customs cited under this 
Spencer’s Descriptive Sociology for most division of our paper. 
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posture with the face to the East.' The favorite horse of the 
deceased is killed and buried with him, and the tails and manes 


of all his other horses are cut. His favorite wife is usually 


killed. With the Iroquois, two methods obtain; — burial in a 
sitting posture and exposure on a raised platform. In the latter 
case the bones are afterward collected and deposited either in the 
house or in an adjoining hut of bark. When the tribe migrates 
the bones are all collected and buried together. The Chippewas 
are buried at full length in strong wooden tombs, but if dying in 
the depth of winter they are left unburied until the spring. The 
Chippewayans bury their dead in deep graves with head posts giv- 
ing an account of their life. A fire is kept burning for four nights 
on the grave; this being the time believed to be necessary to 
reach the next world. Friends and relations carry about images 
of the dead with them. The Dakotas wrap the body in a blanket 
and place it on a raised platform. The Mardans paint the corpse 
and place it on a scaffold; afterwards burying the bones. Their 
women hold long conversations with the skull. With the Creeks 
the warriors are painted and the corpse is always buried in a 
grave dug in the floor of the hut. 


The Brazilians bury in 
earthen pots. 


The Abipines give the heart and tongue of the 
deceased to his dog and carry the corpse on horseback to the 
grave, covered with hide. The grave is always dug by women. 
Friends and relations are always required to change their names. 
The Patagonians remove all the flesh from the bones and bury 
the skeleton ina sitting posture. The New Caledonians bury 
the body with the head above ground, and after a few days twist 
it off. The widow is always strangled. In New Guiana the 
dead are buried, but at the end of a year the bones are taken up 
and put ina family vault. At the burial of a chief the idol is 
carried to the grave and bitterly reproached. In the Sandwich 
Islands the funeral is always performed in secret. The bones of 
great men are separated from the flesh and preserved with great 
reverence. Among the Tahitans the bodies of the chiefs are 


1 Note the curious reference in Cym- 
beline to an ancient English custom of 
the same character — Act. IV., Scene I.: 


‘* Guiderius — Nay, Cadwal, we must lay 
his head to the east; 
My father hath a reason 

for it.” 
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embalmed, clothed and placed in a sitting posture in the temple. 
Common people are buried in a sitting posture. The Dyaks 
both burn and bury. Those falling in battle are usually left 
unburied. The body of a chief is placed in a boat with all his 
property and a female slave and sent out to sea. The Javans 
sometimes sink their bodies in the sea; sometimes burn them, 
and sometimes fasten them upright against a tree in the forest. 
The Malagassians bury in vaults, and cenotaphs are built to 
hold the ghosts of those falling in battle. The Bushmen bury 
their dead. With the Damaras the corpse is bent together with 
the chin resting on the knees, sewn up in ox-hide, and buried. 
It is put in the grave with the face toward the north. The 
Kaflirs bury their chiefs, but the common people are left exposed 
in the bush to be devoured by hyenas, who are, for that reason, 
considered sacred. ‘The Parsees expose the body naked on “ The 
Towers of the Silence ’’ outside of the town, where it is imme- 
diately devoured by birds. 

The Greeks and Romans, at the highest stages of their respec- 
tive civilizations, present the same strong contrasts. With the 
former earth burial was the rule. Indeed, it has been claimed 
until recently that cremation was unheard of with them, except 
in the heroic age. Becker has established beyond question that 
cremation was practiced at rare intervals during every period. 
He cites the provision of the will of Lycon that his body should 
be burnt ; the first known instance of testamentary disposition of 
the corpse.' An allusion is undoubtedly made by Sophocles to 
the burial urn.? It is well known that urn burial prevailed with- 
out exception at Rome. Both nations made elaborate provision 
for the resurrection of their dead, even to the extent of supply- 
ing them with money for their ferriage.® 

This list of facts might be multiplied to almost any extent, but 
space forbids that we should continue to detail the sometimes wild, 
sometimes touching, sometimes disgusting, ceremonies which 
seem always to have followed the burial of the dead, the lamen- 
tations, the lacerations, the sacrifices, both human and animal, 


1 Charicles, 390. to Dr. F.G. Allinson for this reference. 
2 Electra, line 1210. Weare indebted Note the use of Tagi,s. 
3 Becker, Gallus, 480. 
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the wild and weird songs, the mystic orgies, the fierce incanta- 
tions. But our examination has gone far enough to suggest the 
following conclusions: 1. Great respect and fear is universally 
shown for the corpse; cremation being generally the mark of 
unusual honor. 2. The religious idea of the future life and the 
resurrection of the body is, in almost every case, stamped upon 
the ceremony. 35. The question of health has been generally 
subordinated to superstitious notions concerning the dead. 

2. Development in England. —There can be no dogmatic state- 
ments made in regard to the first a option of the earth burial 
by the English nation. Among the early German races, before 
their migration, it was undoubtedly the custom to burn both the 
body and the property of the dead, and the widow was called 
upon to kill herself or be burnt alive. Tacitus writes to the fol- 
lowing effect: ** Funerum nulla ambitio. Id solum observatum, 
ut corpora clarorum virorum cestis lignis crementur. Struem 
regi nec vestibus nec odoribus cumulant. Sui cuique arma; 
quorundam igni el equus adjicitur sepulerum cespes erigit.”’' 
During the Roman and British period cremation was almost uni- 
versal. The ashes were put in urns and consigned to circular 
pits. In the few cases of the use of earth burial the body seems 
to have been doubled up. So far as the Romans influenced the 
customs of the natives, cremation was universal. The Saxon 
invasion brought in a new conflict, for the Saxons always buried, 
while the Angles usually cremated. The former buried the body 
(without coffin) in full dress, and with valuable articles. We 
have been unable to satisfy ourselves in regard to the date when 
cremation entirely disappeared as a means for the disposition of 
the dead. It was undoubtedly almost synchronous with the 
establishment of Christianity, and was slowly driven out before 
the Saxon supremacy. Wyle claims that cremation prevailed 
among the Anglo-Saxons as late as the eighth century, and his 
investigations in an ancient graveyard exhumed in Cambridgeshire 
seem to sustain his views. His discovery of the body and the 
urn buried in the same grave show that the custom of burning 
the body was gradually disappearing, and that the two rites were 


1 De Mor. Ger. 27. 
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practiced by the same family.’ Instances of the spoliation of 
the grave to obtain the valuable things buried with the corpse 
are found in early Saxon periods, and doubtless led to the dis- 
continuance of the absurd practice.” 

But it is enough, perhaps, that the Norman invasion found no 
traces of cremation. It had then become the custom to wrap 
the body in a linen shroud and to enclose it in a sheet of lead. 
Coffins had begun to be used, but rarely of wood or stone, and it 
was even as early as the eighth century that it had become 
almost, if not entirely, universal for the body to be buried in or 
near some church. We shall have occasion to speak again of this 
eustom. Under the Normans, coflins fell somewhat into disuse, 
and the body was often buried in its ordinary clothing. It was 
usual for the body to be born to the grave on the shoulders of 
men in solemn funeral processions. Instances of embalming 
have been discovered during that period. After the Crusades, 
coffins were universally used for people of rank, but were not 
buried lower than their own depths. Kings and priests were 
buried in their robes and their coffins were lined with lead. 
About the middle of the fifteenth century the first instance of a 
mourning habit is found, and about that period the stone coffin 
passed out of use and wood was substituted. It was not until the 
sixteenth century that it had become the custom to bury the dead 
with special rites. ‘Then it became universal to toll the bell of 
the church, to scatter rosemary, cypress, and laurel, to burn 
frankincense, to sprinkle holy water and burn candles at the 
head of the corpse, and with this period we reach the history of 
the common law. 

3. The Common Law.— Our space still warns us to proceed 
upon the most meagre outlines. The Christian religion and the 
popular superstitions combined to place the dead body first under 
the control of the church and afterwards under the sole jurisdic- 
tion of the ecclesiastical law. It is a natural development. 
The burial of the dead is universally associated with religious 
ideas. The establishment of the church gives rise to the custom 
of being buried in consecrated ground. The rite of Christian 


1 Archeologia, XXXVII., 477. 2 Ibid. XXXVL., 585. 
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burial becomes a most important one in the minds of the people. 
They are gradually led to consider it essential to their future 
happiness, if not to their future existence. The church makes 
the belief one of its strongest holds on the people. To refuse 
Christian burial is the bitterest curse she can pronounce. The 
suicide, the heretic, the murderer meet that dreadful fate. Lhe 
common law saw no reason to interfere, for the corpse had no 
social or commercial relations in this world, and the Ecclesiastical 
Courts guarded the dead and the disposition and burial of the 
body without interference. The single exception to this general 
rule was in regard to these bodies which the church cast out and re- 
fused the rites of burial. Hartwell cites the statute of 32 Hen. 
VIII., Cap. 42 (1540), by which it was granted to the barber- 
surgeons of London to take *‘ yearly forever * * * from per- 
sons condemned, adjudged and put to death for felony by the due 
order of the King’s highness * * * and to make incision of 
the same dead bodies, or otherwise to order the same after their 
said discretions at their pleasures, for their further and better 
knowledge, instruction, insight, learning, and experience in the 
said science or faculty of surgery.’’! 

Thus we find Lord Coke declaring that the body that is buried 
belongs to no one, but is subject to the ecclesiastical law if 
abused or removed,? and Burns says that the body can not be 
taken up except by the consent of the ecclesiastical authorities, 
except in cases of violent death by the coroner ;* and in the 
case of Rex v. Coleridge, where it was attempted to have the 
common-law court compel the church to receive a body to bury 
enclosed in an iron coffin, the court denied its authority to inter- 
fere and referred the plaintiff to the canon law. Canon LXVIII. 
provides that the minister shall not refuse to bury any one brought 
to him in the usual way after due notice, unless he should have 
been a heretic or within other prescribed classes. Burns cites 
the case of Tracy, who was found to have expressed heretical 
views in his will, and although he had been buried, the church 
ordered his body to be dug up, which was done.® 


1 The Study of Anatomy, 7. * 2B. & A. 806. 
2 3 Coke Inst. 203. 5 1 Ece. Law, 251. 
5 1 Ecc. Law, 250. 
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It is easy, therefore, to understand why the common law refused 
to recognize the idea of property in a corpse in its early stages, 
and why the only punishment that was for a long time meted out 
for disturbing the dead body was an ecclesiastical one. The law 
provided a civil punishment for defacing a monument,! and it 
was a felony to steal the coffin or the winding sheets. The case 
of William Haynes is believed to be the first reported case of the 
latter offense. The reporter says: ‘+ He digged up the graves 
of three men and one woman in one night and stole their winding 
sheets. * * * He was indicted for feloniously taking them, 
for which he had his clergy, and so escaped the sentence of death, 
which he well deserves for this inhuman and barbarous felony.”’? 
But few statutes were passed concerning the dead. One was 
passed in the reign of James I.2 and made it a felony to steal 
a body from the grave for the purpose of witchcraft. Coke cites 
a case of a man taken with the ** head and face ’’ of a dead body, 
but the indictment against him was solely on the ground of sor- 
cery.* In the reign of Charles II.,) the celebrated statute re- 
quiring the body to be buried in woolen goods was passed. 

But the common law never wavered in its doctrine that ‘* the 
dead body belonged to no one, unless to the church,’’ and it was 
not until the end of the eighteenth century that there is any in- 
stance of criminal punishment being meted for the removal of a 
corpse. At that time the practice of dissecting human remains 
had become not only lawful, but common, and the courts found 
it necessary to interfere and attach a criminal character to the 
offense of violating graves. In the case of Rex v. Lyon, the de- 
fendant having been convicted on an indictment charging him 
with entering a burying ground and taking a coffin out of the 
earth, from which he took a dead body and carried it away for 
the purpose of dissecting it, a motion was made in arrest of judg- 
ment because the offense was only cognizable by the ecclesias- 
tical courts. The court held: ** Common decency requires that 
this practice shall be put a stop to. The offense is cognizable at 
common law as being highly indecent and contra bonos mores; 


! 3 Coke Inst. 203. * 3 Coke Inst. 45. 
® 13 Coke Rep. 113. 5 20 Car, IT, cap. 3. 
Jac. L, cap. 12. 
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at the bare idea of which nature revolts.’’! The decision in 
this case has formed the basis of subsequent English law and 
since its rendering the disturbance of a human body has been a 
misdemeanor of a high character at common law. 

If it is proper to sum up the satus of the common law in re- 
gard to burial and the control of the dead after so cursory a re- 
view, we will find it to be about as follows at the time of the 
separation of the American colonies: 1. It was not a felony to 
steal a corpse, but it was to steal the shroud or coffin. 2. It was 
a misdemeanor to remove a dead body without authority, as 
being a public nuisance. 3. The relations or friends of a de- 
ceased who placed monuments or tombs over the grave had 
an action of trespass against persons who removed them. 4. 
In all other respects the jurisdiction of the ecclesiastical law 
was untrammeled and religious punishments could alone be ad- 
ministered for breach of the right of the sepulture. 5. The law 
dedicated the bodies of certain classes of criminals to the 
dissecting-room., 


Il. Present Status. — The establishment of the independence 
of the American colonies worked some most unsatisfactory 
changes in the law of the dead body. In the matter of most of 
the social laws the appropriation of the precedents of the com- 
mon-law courts of England, so far as they were adapted to the 
new order of things, furnished a satisfactory foundation for 
future legislation, but the fact that the entire body of the eccle- 
siastical law was repudiated, left the narrow jurisdiction of the 
common-law courts as the sole protection of the dead. It is 
true, I believe, that some traces of the canon law remained for a 
while in the parish system of parts of New England, and that a 
valuable part of the ecclesiastical jurisdiction was assumed by 
our courts of equity, but so far as the grave and its contents 
were concerned, the statement is literally true. In the many 
pressing interests which at once claimed the attention of the 
State Legislatures, that of the corpse was not, for some time, 
included, and it was not until the great medical colleges began to 


1 2Term Rep. 733. 
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require great numbers of dead for anatomical research, and it 
became a common thing for the grave to be violated and popular 
feeling called loudly for its protection, that it was thought a 
subject of serious moment, and statutes began to be passed fill- 
ing the gaps in the law which had been left by the separation. 
Our States have, one after another, passed stringent laws mak- 
ing the desecration of the grave a felony, and attaching to it the 
most severe penalties. The apparent indifference of the law to 
the subject is well illustrated by the State of Maryland, in which, 
until the sitting of the Legislature of 1882, which passed the 
present laws, no provision whatever had been made either for the 
protection of the grave or for the dedication of bodies to the dis- 
secting-room. 

The difficulty (we mean the impossibility ) of stating the law of 
forty States in a few words is apparent to every one, but we 
believe that the tendency of the American law can be stated with 
some accurracy, as the reported decisions relating to the body 
are not numerous. 

1. Who is entitled to the control of the dead body and who is 
responsible for its decent burial? 

It is clearly established that the next of kin are, inthe absence 
of any peculiar circumstances, in a measure responsible for the 
decent burial of a dead body, and are entitled to exercise over it 
a limited control. The State alone can question this authority 
or direct the use of it. It is interesting to note here the pro- 
visions of the Roman civil law on this subject, as it is a reason- 
ably accurate statement of the present attitude of American law. 
In Rome the charge of burial was upon: 1. The person to 
whom it was dedicated by will. 2. The scripti heredes, who 
received the estate. 3. The sheredes legitimi or cognati, in 
order.! 

‘* It is the duty of the executor,’’ says Redfield, ** or some one 
on behalf of his estate, to see to the funeral rites.’’ From the 
earliest times the funeral expenses have been a first charge upon 
the estate of the deceased.? The right and duty of the person 


1 Corp. Jur. Dig. Lib. 11, tit. 7, 1, 2 8 Coke Inst. 202. 
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on whom the legal control of a corpse is cast to insure it a 
speedy and decent burial is clearly imposed by law.’ It is 
doubtful, however, whether the person having control of the 
corpse, in the absence of any estate, can be forced to expend 
money upon it, although he is bound to do nothing that will 
interfere with its speedy interment. The State has a right to 
bury for the protection of the health of the community in the 
absence of all other provision. In the case of Rex v. Stewart, 
Lord Chief Justice Denman says: ‘‘ It would seem that the indi- 
vidual under whose roof a poor person dies is bound to carry him 
decently covered to the place of burial. He can not, therefore, 
cast him out so as to expose the body to violation, or to offend 
the feelings or engender the health of the living, and for the 
same reason he can not carry him uncovered to the grave.’ ? 

The following propositions concerning the legal control of the 
dead body were laid down in a celebrated opinion delivered in a 
case which arose out of the widening of Beekman Street,’ and 
will be found to obtain in most of the States: 1. That neither a 
corpse nor its burial is legally subject in any way to ecclesiasti- 
cal cognizance, nor to sacerdotal control of any kind. 2. That 
the right to bury a corpse and to preserve its remains is a legal 
right which the courts of law will recognize. 3. That such a 
right, in the absence of testamentary disposition, belongs exclu- 
sively to the next of kin. 4. That the right to protect the 
remains includes a right to preserve them by separate burial, to 
select the place of burial, and to change it at pleasure. 5. That 
if the place of burial be taken for public use, the next of kin may 
claim to be indemnified for the expense of removing and suitably 
reinterring the remains. 

Husband and wife are required by law to bury each other. 
The husband’s estate is responsible for his funeral expenses,® but 
the husband can not charge his wife’s funeral expenses against 
her separate estate.6 New York courts have denied this last 


1 Patterson’s Case, 59 N. Y. 574. it is held that this right resides in the . 
212 A. & E. 773. executor of the will. 
3 4 Bradf. 508. 5 Durell v. Hayward, 9 Gray, 248. 
* But see the case of Williams v. .  Smyley v. Reese, 53 Ala. 89; Willis 
Williams, 20 L. R. Ch. Div. 659, in which v. Jones, 57 Md. 363; Sears rv. Giddy, 41 
Mich. 590. 
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proposition.’ After the body is once interred, the husband or 
wife have no further control over it.?— All the States which have 
passed an anatomy act providing for dissection, have recognized 
the right of the next of kin to have the body interred, if they 
require it. 

2. Can the dead body be sold, or can a right to exhibit or 
dissect be contracted for, or can it be held for debt? 

It is believed that the common-law principle, that there was no 
property in the corpse further than a control over it for the pur- 
pose of ensuring a decent burial, will prevail in the matter of 
these inquiries. The State of Indiana, however, must be 
excepted from the general rule. The Supreme Court of that 
State, with characteristic disregard for precedent, has given 
utterance to the following dictum: ‘ The bodies of the dead 
belong to the surviving relations, in the order of inheritance as 
property, and they have the right to dispose of them as such, 
within restrictions analogous to those by which the disposition of 
other property may be regulated.’’* By the statute law of the 
same State, it is made lawful for physicians to receive bodies for 
dissection by gift or bequest.£| This doctrine sounds like an 
obnoxious one, but it is said to have been productive of good, to 


the medical profession, at least. In most of the States, the 


common-law rule undoubtedly prevails ; that there is no prop- 
erty in the corpse and it can not be sold or bargained for. The 
State of Rhode Island has said: ‘* While a dead body is not 
property in the strict sense of the common law, it is guasi-prop- 
erty over which the relatives of the deceased have rights which 
the court will protect. The person having charge of a dead body 
holds it as a trust which the court of equity will regulate.’’? It 
is not believed that the specific performance of a contract to sell 
a dead body could be enforced. The right to make testamentary 
disposition of the body has been for a long time recognized, and 
the testator’s wishes can be enforced if they do not offend against 
public policy. The right to hold the body for debt, if it ever 


1 Garvey v. McCue, 3 Redf. 313. 3 Perkins, J., 18 Ind. 134. 

2 Wynkoop v. Wynkoop, 42 Pa. St. * Rev. Stats. 4265. 
298. But see Weld v. Walker, 130 Mass," 5 Pierce v. Proprietors, 10 R. I., 227. 
422. 6 Butsee Williams v. Williams, ante. 
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existed, has been long since obsolete. It must have been thought 
legal at one time in this country, for several States passed 
statutes prohibiting it. Nothing but the coroner’s command can 
now be received for an excuse for not burying the body within a 
rensonable time. 

3. What liabilities, civil and criminal, are incurred in unlaw- 
fully disturbing the grave, or removing the body? 

It has been clearly shown in an earlier part of this paper that 
the popular idea that, in the absence of ‘statutory provision, the 
robbery of the grave was not an indictable offense at common 
law, is highly erroneous. It is still true, however, that the crime 
of larceny can not be imputed to the offense, and that outside of 
statutory provision it is only a misdemeanor punishable as an 
offense against public decency.! But nearly every State in the 
Union has passed laws making the offense a felony and attaching 
heavy penalties to it. The statute of New York is a good exam- 
ple. It provides: ‘* Every person who removes the dead body 
of a human being or any part thereof from a grave, vault, or 
other place where the same has been buried, or from the place 
where the same has been deposited, awaiting burial, without 
authority of law, with the intent to sell the same, or for the pur- 
pose of procuring a reward for the return of the same, or from 
malice or wantonness, shall be deemed guilty of a felony and on 
conviction thereof shall be punished by imprisonment in the 
State prison for a term of not more than five years.’’? 

For the same offense Michigan inflicts a punishment of not 
more than ten years. Indiana from three to ten years, Maryland 
from five to ten years and other States in the same proportion. 

The civil action for trespass for the defacement of the tomb 
probably remains as at common law, but some States have shown 
a disposition to give the next of kin heavy damages against a 
person or corporation unlawfully removing the corpse. This 
doctrine is clearly announced in the case of Meagher v. Driscoll 
decided by the Snpreme Court of Massachusetts.® This is not in 
accord with the present doctrine of the English courts.‘ 


1 Com. v. Cooley, 10 Pick. 87; Tate 5 99 Mass. 281. 
v. State, 6 Back. 110. * Reg. v. Sharpe, 7 Cox C. C. 214. 
Rev. Stat. 2511. 
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4. What right has the State to exercise control over the dead 
body for the purpose of post-mortem, inquest, or in order to devote 
it to the purpose of medical science? 

The State is bound to protect itself against such secret crimes 
as malpractice, infanticide, poisoning, and the like, which may be 
hidden by secret and sudden burial, by refusing burial to the 
body of any person whose death has been accompanied by any 
suspicious circumstances. The right of the coroner to hold an 
inquest over the remains, or to subject them to post-mortem 
examination, and, if necessary, to have the body exhumed for 
that purpose, is founded upon good sense and the necessities of 
society, and has never been disputed.’ A similar right exists 
during the prevalence of infectious diseases. 

In regard to the State’s right to condemn the body to medical 
colleges for dissection, very different questions arise. If Ameri- 
can law finally declares the body to be the property of the next of 
kin, which seems to be its tendency, how will this arbitrary 
assumption of the State be effected? Will it be in danger of 
taking private property from one man to give to another? Will 
it be taking private property for public uses without adequate 
compensation? It is to be noted here that all the enlightened 
States of the Union have passed anatomy acts, dealing with this 
subject; all of them being based on the English Anatomy Act. 

They provide in substance that the body of any person who 
shall die in any city, State, or county prison, jail, or asylum, 
infirmary or hospital, which shall have remained unclaimed by 
the next of kin or relations for twenty-four hours after death 
and be liable to be buried in public expense shall be liable to be 
used as a subject for anatomical dissection, provided that if the 
deceased has expressed a desire in his lifetime to be buried, or 
his next of kin shall express such a desire, it must be respected, 
provided the expenses of burial are assumed in the latter case. 
We can find no statute which does not recognize the right of the 
deceased to direct the disposition of his own body or which does 
not give to the next of kin the right of redemption within twenty- 
four hours. But has the State the authority to condemn the 


1 1 Burns Ecc. Law, 250. 22 and 8 Will. IV., c. 5. 
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corpse even at the expiration of that period? If it has, it could 
also disregard the wishes of both the deceased and his next of 
kin altogether. 


Ill. Suggestions of Reform. — Honest medical people will tell 
you that they know of but three ways in which subjects for dissec- 
tion can be procured: 1. By State condemnation. 2. By volun- 
tary dedication. 38. By unlawful disinterment; which the law 
terms ‘* grave robbery,’’ and the common people ** body snatch- 
ing.”’ They will also assure you that the State provision is practi- 
cally nullified by the superstitious dread of ‘* night doctors,”’ 
which is universal among the common people; that voluntary 
dedication is an event of a lifetime, and that the one hundred 
or more bodies which are annually dissected in a large medical 
college are procured in (to say the least) a surreptitious way. 

If we place these facts in the light of the great fact that medi- 
cal science can not advance without the use of the corpse we will 
see at once the vast importance of the problem which is involved. 

That the graves of the dead should be openly violated, and that 
the law, after imposing heavy penalties to meet the outraged feel- 
ings of the people, should wink at the offense, is a miserable scan- 
dal to society. It is thoroughly demoralizing. It is disgusting.« 
Itis indecent. Not even the interests of medical science can justify 
the overlooking of so brutal and beastly a violation of the plain 
rights of the relations and friends of the deceased. And yet is 
it to be expected that relations and friends will voluntarily sub- 
mit the bodies of the dead to the exposure of the dissecting-room 
while they can raise the requisite amount for their decent burial? 
Experience gives abundant proof that they will not. Nor fur- 
ther, will it do to rely on voluntary disposition of the subject 
itself while alive. How many doctors, it may be pertinently 
asked, have made such a disposition of their bodies? They 
know too well the horrors of the dissecting-room, and they very 
properly shudder at the thought of lying there naked before a 
crowd of rough students exposed to their vulgar gibes and cheap 
wit, which has become proverbial. What then is to be the source 
of supply? Does it not suggest itself that punishment is the key 
to the situation? For example let the punishment of the mur- 
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derer be not only death but dissection. For the privilege of 
living and dying at the expense of the State, let the individual be 
required to take the benefit under the same understanding, and 
deny the right of the relations who have refused their support 
during life, to claim the solace of burial after death. But the 
law might lessen the horrors of dissection in a thousand ways, 
It could give the solace of liberal pecuniary reward to the estate 
of the deceased. It could assume some control of the dissecting. 
room, and direct the decent interment of the body at the expense 
of the State after dissection. One thing must be admitted by all, 
If the bodies of paupers and of persons dying while under sen- 
tence for a penitentiary offense shall not supply the demand, 
there is but one alternative. Medical men must conduct their 
studies with fewer subjects. If the devices of art can supply an 
imperfect substitute in the ** manikin,”’ well and good.” If not, 
let it be repeated, the graves of our dead, will still demand the 
protection of the State, and good morals and public decency claim 
the stringent enforcement of the laws which assure to the citizen 
the security of what may be to him the dearest and most valued 
of his earthly privileges. All States should follow the lead of 
Indiana,’ and offer liberal rewards for the evidence of the use 
‘of the stolen body in the dissecting-room. 

And now one word in conclusion on behalf of cremation, which, 
if nothing else, is at least a sure protection against the ghoulish 
tendencies of the day. The history of earth burial seems to 
prove that the custom is founded in a complicated human super- 
stition, and was at one time strengthened by a very simple so- 
cial fact. The superstition still remains in the belief that the 
body will rise again in its actual flesh and blood, and in the as- 
sociation of material fire with the punishment of the wicked. 
The social fact was the difficulty of procuring suitable fuel, ex- 
cept at great trouble or expense. Thus the Hindoos, with whom 
cremation has hitherto been the religious rite, have been forced 
to resort to earth burial on account of the scarcity of wood.’ 
It is difficult to understand in what respect it could be more 


1 Rev. Stat. $272. 2 Archwologia, XXXV., 450. 
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difficult for the body to be re-created from ashes than from dust, 
and as the body of every man must be composed of portions of 
several persons whose bodies have previously become part of the 
soil, the day of judgment, if the orthodox people were correct, 
would witness an extraordinary conflict of ownership. The dis- 
covery of the use of coal has long since nullified the other objec- 
tion. 

Let us look the matter squarely in the face. Life is extinct. 
Immediately decay sets in. The body must be promptly disposed 
of or the most shocking results may he expected. Public de- 
cency; the laws of hygiene; the affectionate feelings of friends 
and relations are to be considered in their order. Shall the pro- 
cess of dissolution be delayed as long as possible by stone or 
metal coffins, or by embalming; or shall it be hastened by burial 
directly in the soil, or shall it be reduced to a minimum by de- 
struction by fire? It is a process of combustion in any case. 
In the case of earth burial, the fire burns at the greatest possible 
disadvantage ; prolonging in the most horrible way the agony 
and grief of the ones who love; filling the minds of every one 
who will dare to reflect upon it, with every suggestion of loath- 
some dread ; symbolizing uncleanness in all its forms; polluting 
the soil, and hazarding the health of the community, and finally, 
offering a premium to the grave-robber. On the other hand, in 
the case of cremation, the fire burns with all its cleanest and 
and purest associations. The protection of the community against 
the evils of slow decay is assured. The body is reduced to the 
smallest possible compass, and the ashes are valuable to the 
friends and relations alone. 

We speak for the community at large; therefore, consider for 
2 moment the question of relative expense. Who does not know 
the grievous burden that funeral expenses are to the poor, and 
how often that weight alone has dragged many a family into pau- 
perism, from which it has never recovered? It is not an uncom- 
mon thing for the expense of burial with the very poor to exceed 
fifty dollars. It may not be a wholly fair comparison, but we are 
told, that in Japan, where about one-third of the people practice 
cremation, the decent incineration of the poor costs them less than 
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a dollar and a half, while the most expensive separate cremation 
leaves a bill of seven dollars against a decedent’s estate. 

That cremation is the method of the disposition of the dead 
of the future, no one who has watched the current of modern 
feeling can have any doubt. In the meantime, the development 
of the subject deserves the best thought of all members of society 
who really concern themselves for its true welfare, and who 
gladly weleome any genuine advance of its interests. 


Francis Kine Carey. 
BALTIMORE, Mb. 
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NOTES. 


To Conrrisutors. — Those who favor us with contributions are 
earnestly requested to have them drawn off on a type-writer where 
practicable, and to revise carefully the punctuation and marginal refer- 
ences. As to the manner of citing reports, we advise that writers cite 
only the leading names in each case, as Smith v. Brown, and not John 
Smith v. James Brown, or Smith et al. v. Brown et al. In order to 
maintain an uniform standard of abbreviations of reports and legal 
treatises, we advise the use of the abbreviations given in ‘‘ Soule’s Ref- 


‘erence Manual.’’ ‘These precautions are all the more important, from 


the fact that we have sometimes found it impracticable to get proofs to 
the authors and back before going to press. It is just to two gentle- 
men who have contributions in the present number, Mr. Meigs and Mr. 
Payson, to say that, owing to an accidental circumstance, proof of their 
contributions was not read by them. The leader in our next number 
will be an exceedingly well written and interesting article by Mr. Kelly, 
our Paris contributor, on the French law of Evidence. Aside from 
that, we expect to print articles of the more practical sort, of which we 
have a variety, from the pens of law writers of reputation. 


STEALING ButrerR no Crime. — There is an old story, which was 
revived some years ago in the Law Journal, of an English country 
squire, who, having been made a justice of the peace, applied to a bar- 
rister for advice concerning the performance of his new magisterial 
duties. The learned counselor told his friend to purchase Burn’s Jus- 
tice of the Peace, in which work the whole law to be administered by a 
country justice would be found. The squire took the hint, and armed 
himself with the well known ponderous volumes. The first case brought 
before him was for larceny of six pounds of butter. The magistrate at 
once turned to his book, and looked for ‘* Butter.’’ No such word was 
to be found in the index, and a diligent search through the pages of the 
volumes failed to discover any trace of butter. Thereupon his worship 
said: ‘*I find no such crime in Burn. The prisoner must be dis- 
charged.’’ 
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An ALLIANCE amMonG ENGLIsH-sPEAKING ProrLe.— A party is being 
organized in England called the ‘‘ National Independent Association,” 
one of the published objects of which is ‘‘to bring about an alliance 
with America as regards an invasion of English-speaking countries.” 


Hap a Cot.tece Epucation. — A learned correspondent writes : — 
‘‘As one of your old readers, I protest against the paragraph on ‘College 


Education,’ p. 102, of Jan.-Feb. (’85 No.): ‘After those names are taken out 


of the present Senate and House of Representatives, little is left of real ability 
or leadership,’ is simply absurd.”’ 


Mr. Bayard, our able Secretary of State, missed a collegiate educa- 
tion in his youth. No doubt he is at this time denying himself to the 
army of Generals, Colonels and Judges who want foreign missions and 
consulships, in an endeavor to make up the deficiencies of his early 
education, and to qualify himself for the duties of his office, by learning 
to translate Virgil’s Zneid and Xenophon’s Anabasis. He had better 
go out into the back yard and practice at sawing wood. 


Tue DeapLy Cotumn. — The Philadelphia Times for Febru- 
ary 22, has an article under the following heads: ‘* Literary Larceny — 
An Astonishing Case of Daring Wholesale Plagiarism — A Stolen Life 
of Marshall—The Latest Issue of the ‘ American Statesmen’ Stolen 
Outright from Flanders.’’ It charges, and proceeds to prove by what 
it calls the ‘‘ deadly parallel column,’’ that the life of Chief Justice 
Marshall, published by Houghton, Mifflin & Co., of Boston, in a 
series which that house is getting out, called the American Statesmen 
Series, is a most brazen-faced piece of literary larceny, having been 
copied word for word, in a great part, from the Life of Marshall, by 
Henry Flanders, of Philadelphia, first published in 1855 and 1857, and 
republished+in 1875. The general editor of the American Statesmen 
Series is John T. Morse, Jr., and the alleged author of this Life of 
Marshall is Allen B. Magruder. The article, by publishing in par- 
allel columns several extracts from the latest edition of Flanders’ work 
and this alleged work of Mr. Magruder, convicts him of a larceny 
too shameful to be adequately characterized. It arraigns Mr. Morse 
for his share in the matter, leaving the reader to judge whether it has 
been that of gross negligence merely, or whether he has been a guilty 
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participant with Mr. Magruder. No doubt, the extent of Mr. Morse’s 
offense is that crassa negligentia of the civil law, which comes so near the 
grade of fraud that the law is not nice in determining whether it is the 
one or the other. Sympathy is expressed for the publishers, whose 
career in the past has been uniformly honorable, and who, in view of 
this exposure, will undoubtedly withdraw the alleged biography from 
the market and suppress it. 


Tue Lecar Inga or a Corporation. —C. M. MacLaren, Esq., of 
Fargo, Dakota, writes to us as follows :— 


“Thave read with interest your remarks in the January-February number 
of the AMERICAN Law REVIEW, upon ‘The Legal Idea of a Corporation’ 
(p. 114). I had also noticed the discussion by the Messrs. Lowell, but I had 
thought they referred to the statement by Mr. Morawetz, in section 382 of his 
work on Private Corporations. He there uses almost the very words objected 
to, as follows: ‘As a corporation consists of the whole number of its members, 
every act of a corporation must be the act of all its members.’ I have had 
occasion lately to discuss this question with some care, and I must say that Mr. 
Taylor seems to me to have come to a true conclusion when he consigns ‘ the 
fiction of the legal person’ to a place fn the past. Excuse this trespass on your 
time, but Mr. Morawetz seemed to me to be the person aimed at.”’ ; 


We are glad to know that there are lawyers here and there who 
believe that a corporation is something more than a disembodied mental 
conception. 


BuryinG AN O_p Tyrant. — A Commission is now in session revising 
the statute laws of Virginia. They seem to be proceeding with great 
care, requesting the assistance of the profession in their State, in the 
way of suggestions, and even corresponding with members of the pro- 
fession in other States. In a letter to one of the editors of the Review, 
the Hon. E. C. Burks, formerly a judge of the Virginia Court of 
Appeals, now serving as a member of this Commission, thus writes con- 
cerning what they propose to do with the rule in Shelley’s Case: — 

“Our revisors in 1849 (the last revision we have had) attempted to put an end 
to old Shelley, but they only maimed him. We propose, if possible, to bury him 
so deep that the ‘hand of resurrection shall never reach him,’ and, in memoriam, 
inscribe on his monument the Virginia motto, Sic semper tyrannis. The 
inexorable old despot ought to have been dethroned many a day ago every- 


where — more especially in this country, where arbitrary sway generally is not 
tolerated.” 
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Makes us FEEL Harpy. — We have received a great many letters 
lately which make us feel happy. C.M. MacLaren, Esq., of Fargo, 
Dakota, writes : — 


“Your magazine, it seems, is constantly improving, and we note with great 
satisfaction the late addition of Mr. Jones to the editorial staff.” 


L. W. Campbell, Esq., of Albany, Texas, writes : — 


‘IT have now been a subscriber for one year, and if the numbers I have re- 
ceived during this time are fair samples of its ability, and if I am a judge of 
such matters, it affords me great pleasure to state that it is the best publica- 
tion of the kind in the United States, and you may put me down as a ‘life sub- 
scriber.’ ” 


We flatter ourselves that you are a pretty good judge, Mr. Campbell. 
Hon. Robert S. Gould, of Austin, Texas, formerly Chief Justice of 
Texas, and now at the head of the Law School of the University of that 
State, writes: — 
“You can say for me to your editors that I think the Review, as now con- 
ducted, meets the wants of the profession more fully, and is better calculated 


to promote reforms in the bar and in the law than any other legal publication 
I have met with.” 


Henry Finch, Esq., of Fort Worth, Texas, finds that — 


**The REVIEW grows better with every member. Your ‘Notes’ contain the 
most interesting and instructive matter that I meet with in law books or 
out. * * * Give me the Review though every other law periodical stop my 
subscription.” 


The Beacon, a leading literary paper of Boston, says of the Review: — 

** While intended in the main for the members of the legal profession, it al- 
ways tries to have something for a wider circle of readers.” 

These and many other similar expressions of approval of our work, 


encourage us to persevere in our attempt to make the Review worthy 
of the great and powerful profession which it endeavors to serve. 


RemINIscENCES OF CHARLES O’Conor. —In the Century for March, 
Mr. John Bigelow, of New York, gives some interesting recollections 
of the late Charles O’Conor, 1804-1884. It may seem a very strange 
thing that this eminent barrister should have disclaimed for himself any 
special adaptation by nature for the profession, which he adopted and 
adorned; yet he did so. He seems to have believed in the efficacy of 
hard work, steadily persisted in by any one of good natural abilities, to 
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accomplish almost anything within the range of man’s capacity. For 
himself he said he did not think it would have made any difference 
what profession he had adopted ; that he would have attained about the 
same relative success, whether he had become a blacksmith, a doc- 
tor, a theologian, or a lawyer. He was just as fit and as unfit, he said, 
for one thing as for another. With hard work, for which he had suffi- 
cient capacity, he could master almost anything after some fashion. 

It seems to have been but an accident, that he did not become an 
eminent lampblack maker, instead of the great lawyer that he was. It 
would be highly interesting if a man could have a double, —an exact 
counterpart of himself, — so that the one could adopt a trade or pro- 
fession quite different from the trade or profession of the other, and the 
results could be compared at the end of along lifetime. But with this 
mere suggestion, and leaving the reader to work it out, we return to 
Charles O’Conor. When a lad, he had about two months’ schooling, and 
never any more. His first work was for a manufacturer of lampblack, 
who gave him his board for his labor for a year. At the end of that 
time his employer offered him satisfactory wages to remain, and the 
young Charles was greatly pleased with the offer. The other workmen, 
however, finding that this stripling was to receive the wages of a man, 
demanded an increase of pay for themselves and threatened to quit. 
The result was that the young man was obliged to quit, and thus was 
lost to the world a great manufacturer of lampblack; for his father 
then conceived the notion that his son was intended for a lawyer, and 
sent him, in his thirteenth year, to the office of a ne’er-do-weel acquaint- 
ance who called himself a lawyer, but had no law books, and almost no 
business. The young student managed somehow to get hold of a copy 
of Blackstone and read it without understanding it. After he reached 
his eighteenth year re-read Blackstone in another office. Books were 
few in any office, then; but he devoured all he could get hold off. He 
was finally admitted to the bar, and a merchant enabled him, by indors- 
ing his note for about three hundred dollars, to buy a law library of one 
hundred and fifty-six volumes; and from that day he never knew what 
it was to lack books from a want of means to purchase them. After he 
retired from the practice of the law, and built his house at Nantucket, 
he built a separate building for his library, which contained about 
eighteen thousand volumes, all but a small part of these being profes- 
sional books. 

His views upon pleadings and codes are of especial interest. 


‘He thought well of the old systems of ‘ pleading’ and ‘forms of action.’ 
He said they were the devices of a by-gone age to geta simple issue, when jury- 
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men, commonly taken from the better classes, were nearly always illiterate and 
wholly unable to deal with the complicated issues of a case presented in its 
unfermented state. To cover the inconveniences resulting from these methods, 
the court of chancery was invented, the real function of which was to provide 
one juryman sufficiently intelligent to do the work which twelve ignorant jury- 
men could not be trusted with.’’ 


He was himself an expert special pleader, and said he knew Chitty’s 
elaborate treatise almost by heart. But he thought the time of a young 
lawyer could now be better employed than in trying to master the litera- 
ture and arts of special pleading. He was inclined to think, however, 
that our civil law could be codified successfully. 


Tue Stupy or THe Law iw Porvutar Epvucation. — James S. Ewing, 
Esq., of the bar of Bloomington, Illinois, read a paper before the 
Illinois State Bar Association, at its recent meeting, in favor of the study 
of the law in the public schools. It is published in full in the Chicago 
Legal News for February 21. We have long thought that three things 
which are much neglected in common school courses of education are 
the study of American history, of American law, and of the English lan- 
guage. The little school histories which are gone over by our children 
leave no impressions of a special character upon their minds. It is a 
mere memorizing of dry outlines and dates, which leaves behind no 
trace of useful knowledge. The larger books of history, like Bancroft’s, 
should be studied in connection with biographical works of eminent 
American characters, such as Spark’s life of Washington, Randall’s 
life of Jefferson, or Parton’s life of Jackson. In fact, there should 
be such a course of reading as will give the boy or girl some intelli- 
gent idea of the growth of our institutions. Then, the fact that the 
law is not taught in our common school systems of education, is 
a monumental evidence of the incapacity and stupidity of those 
who arrogate to themselves the title of ‘‘ educators.’’ How many 
men outside the legal profession know, for instance, the difference 
between the constitution and jurisdiction of the Circuit Court of the 
United States and the District Court of the United States? How 
many people, not lawyers, know to what extent the Supreme Court of 
the United States possesses appellate jurisdiction over the courts of the 
States? How many people, not lawyers or bankers, know the necessity 
or reason for protesting a dishonored promissory note? We knowa 
case where a wealthy business house lost several thousand dollars through 
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ignorance of one of the most obvious rules relating to commercial 
paper. The law is an aggregation of learning almost boundless in mag- 
nitude, but its leading principles are few and easily understood. These 
can and should be taught in the common schools. What we say about 
the propriety of making those laws a part of a common school education, 
will apply equally to the study of the language which we speak and write. 
The study of Greek and Latin to the neglect of English is a crime against 
the youth. The Greek language was probably the most copious and 
flexible language ever developed by a civilized race ; but Greek scholars 
studied no other language in order to learn their own. Many of the 
men whe have used the English language with the most powerful effect, 
learned it simply by studying it and by using it, and knew nothing of 
Latin or of Greek. 


Tue ILLEGAL Assumption or A Name. — The case of Dr. Thomas W. 
Evans v. John Doyley, sometimes called the ‘‘ Marquis d’Oyley,’’ came 
up before the Civil Tribunal of the Seine on Tuesday last (27th inst. ). 
The grounds of the plaintiff’s action were substantially as follows: The 
defendant, having changed his family name for that of John Doyley, in 
accordance with the laws of Pennsylvania, and subsequently returned 
to Paris, saw fit to re-assume the name of Evans for the purpose of 
advancing his business interests; and thus became known in private life 
as John Doyley, or ‘‘ Marquis’’ d’Oyley, and in his business as Dr. 
John Evans; this name was also affixed by him to certain dental prep- 
arations, which he largely advertised for sale, recommending their use 
by the words ‘‘ the name alone is a sufficient guarantee.’’ The plaintiff 
claimed that this use of the name of Evans was illegal, and that it was 
detrimental to his personal dignity, as well as to his professional repu- 
tation. 

The decision of the Tribunal is as follows :— 


‘“©WHEREAS, John Evans was authorized by a decision of the Court of Common 
Pleas of Philadelphia, under date of June 14, 1875, to change his family name 
for that of Doyley, and whereas, it appears, moreover, from a certificate to that 
effect, that in the State of Pennsylvania, when a person is authorized to adopt 
another name, in lieu and stead of the one he or she bore, and when an ordi- 
nance to that effect has been promulgated and registered in due form, he or she 
must thenceforth be known by the name he or she is authorized to adopt, and 
not by any other; 

‘““WuHeErgEas, It results from these decisions and interpretations that John 
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Evans has lost the right to take the name of Evans, and can only bear that of 
Doyley; 

“That the judgment which has legalized this change of name, although 
not in itself of legal force, may serve as a ground for the demand of Thomas 
W. Evans, without it being necessary to have the same previously declared 
executory in France; 

‘* WHEREAS, John Doyley, after having worked under the direction of his uncle, 
Thomas W. Evans, has, later on, opened a dentist’s office on his own account; 
that for several years, and at the present time, for the evident purpose of 
creating in the eyes of clients a confusion between his uncle and himself—a 
confusion alike prejudicial to his uncle, Thomas W. Evans, and profitable to 
Doyley — he practices his profession under the usurped name of John Evans, 
instead of doing so under the new name, which he hus legally obtained; that, 
moreover, and to the same end, he, under the name of John Evans, makes an 
extensive réclame for the sale of a dental elixir and other products of that 
kind; 

‘© WHEREAS, from the foregoing considerations it results, that Doyley can no 
longer bear but that name only, and has no longer the right to add that of 
Evans thereto, and still less to take that of Evans solely; 

‘That Dr. Thomas W. Evans has therefore good reason to object to his 
nephew, John Doyley, to his (the Doctor’s) own detriment, taking now the 
name of Evans; 

‘© WHEREAS, Thomas W. Evans is likewise entitled to claim from the defendant 
indemnification for the prejudice caused to him by the latter’s illicit action; 
but declares that he will not insist upon this point, 

Therefore, 

‘The Court forbids John Doyley to take the name of Evans; and condemns 
him henceforward to a fine of 100 francs for each and every contravention that 
may be ascertained and denounced in future. 


** And also sentences him to pay tbe costs.’’—Am. Register, Paris, January 31, 
1885. 


LAWYERS IN THE CaBrnet. — The popular prejudice against lawyers 
will be somewhat offended by the knowledge of the fact that all the 
members of Mr. Cleveland’s Cabinet, except one, are members of the 
legal profession. Mr. Cleveland himself is a lawyer, though not spec- 
ially distinguished in his profession. Indeed, a lawyer who would 
quit his practice at thirty-five to take the office of sheriff, could not have 
possessed a very great love for his profession, and could not have 
achieved, or expected to achieve, any great success therein. On the 
contrary, the lawyers in the Cabinet may, all of them, be set down as 
good lawyers. Mr. Bayard, the Secretary of State, like several of our 
greatest men, did not have the advantage (or disadvantage) of a colle- 
giate education; but, like the late Mr. Justice Byles, he did have the 
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advantage of a business training before he commenced the study of 
the law. Instead of graduating from a college, he graduated from a 
Philadelphia counting-house into his legal studies, which he took up at 
the age of twenty, and pursued for three years before being admitted to 
the bar, which took place in 1851. Two years later he was appointed 
District Attorney for Delaware. He resigned his position in the follow- 
ing year, and devoted himself assiduously to his profession until his 
election to the National Senate in 1869, at the age of forty-one. 

The Secretary of War, Mr. Endicott, of Massachusetts, will be recog- 
nized by all lawyers as Mr. Justice Endicott, who held a position on 
the Supreme Judicial Court of that State from 1873 until 1882. His 
opinions, running through many volumes of the reports of that State, 
speak sufficiently of his standing in the legal profession. 

Mr. Whitney, the Secretary of the Navy, was, at the time of his ap- 
pointment, a practitioner of the law in New York city. His principal 
distinction consisted in the fact that he was active, some years ago, in 
the crusade against the Tweed ring, in which he acquired the friend- 
ship of Mr. Tilden, which he never lost. Upon the downfall of the 
Tweed ring, he became corporation counsel for New York city, and 
made a reputation in litigations respecting fraudulent claims against the 
city, in which he is credited by newspaper biography with saving the 
city $2,000,000. It is said that it was Mr. Tilden’s intention, if inau- 
gurated, to give hima seat in his Cabinet. He married a daughter of 
Senator Payne, of Ohio, and this has given rise to sinister suggestions 
that the influence of the Standard Oil Company may have had something 
to do with putting him in the Cabinet; but we believe that there is no 
foundation for these suggestions whatever. 

Mr. Vilas, of Wisconsin, the Postmaster-General, is the only repre- 
sentative in the Cabinet of the twenty millions of people of the great 
West and Northwest. Heis alsoalawyer of good standing and ability. 
He was one of the revisers of the edition of the Wisconsin Statutes 
published in 1878. Those who share in the ignorant prejudice against 
lawyers feel more inclined to criticise the appointment of Mr. Vilas, be- 
cause it is said that he not only carries on his soul the sin of being a law- 
yer, but the darker sin of being a railroad lawyer. But as Mr. Lincoln 
was a railroad lawyer, having been the salaried attorney of the Illinois 
Central Railroad Company, it would appear that the circumstance of 
being a railroad lawyer does not place Mr. Vilas wholly beyond redemp- 
tion’s skill. t 

Mr. Lamar, of Mississippi, the Secretary of the Interior, is a lawyer, 
as are all Southerners who are prominent in political life. He is a dis- 
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tinguished figure in national affairs. At one time, shortly after the 
war, he held the position of professor of law in the University of Mis. 
sissippi. 

Mr. Garland, of Arkansas, the Attorney-General, is regarded by 
many as the ablest member of the bar of the Supreme Court of the 
United States. His appointment was one so eminently fit to be made, 
that its propriety has been universally recognized. He won his spurs, 
if we mistake not, in arguing the celebrated Test-Oath Case in the 
Supreme Court of the United States, soon after the war. 

Mr. Manning, of New York, the Secretary of the Treasury, must 
either be credited to the profession of journalism, or set down as a 
business man. He has been connected with the Albany Argus, in one 
way or another, since he was a boy, and has been president of the cor- 
poration which owns that paper since 1873. If Mr. Vilas has commit- 
ted the sin of being a railroad lawyer, Mr. Manning has committed the 
equal sin of being a railroad director, having been, from 1869 to. 1882, 
a director in the Albany and Susquehanna Railroad Company. He has 
also been a national bank director, and was, we believe, at the time 
of his appointment, the president of the National Commercial Bank of 


Albany. He is regarded as a successful organizer, a careful financier, 
and a shrewd business man. 


Mepicat Exrert Testimony. — It is interesting to know what are 
the views of a distinguished medical expert on this subject, and in 
respect to the comments which are everywhere so common regarding 
medical men upon the witness-stand; comments that are usually any- 
thing but flattering. Dr. Frank H. Hamilton, of New York, has re- 
cently delivered an address upon this subject, a portion of which is 
published in the Popular Science Monthlyfor March. He confines him- 
self to examples in which the question involved is that of insanity, as it 
is regarding the testimony of medical experts upon this question, that 
they have been most often and most severely criticised. The charge 
which he meets is, that an equal number of eminent experts can usually 
be found to testify on either side, and that the testimony of those called 
on different sides is irreconcilable. Hence | is inferred, either that the 
experts, or some of them, are ignorant and incompetent, or else that 
their opinions are purchasable. 

To meet this charge he says that there is no definition of insanity 
which can cover all examples. Sanity is not divided from insanity as 


XUM 


NOTES. 281 


one country is from another, by broad rivers, or mountain ranges, or 
by an imaginary line which may be determined by monuments and run’ 
by the compass ; but on the contrary, in cases near the border lines, 
‘one might as well attempt to determine the exact limits of the auroral 
lights.’’ The opinions of experts are usually asked only in cases of 
doubt as to the exact mental condition of the person in question. In 
such cases they have to consider motives, hereditary tendencies, habits, 
education, social influences, conditions of health, and a multitude of 
other matters, before they can form a correct judgment. Itis unreason- 
able to expect that they should all concur in one opinion, when so many 
and so diverse considerations are to be weighed and balanced, in order 
to form an opinion. Other scientific experts agree no better on other 
subjects. He even hints that lawyers do not always agree about the 
merits of a case, or the law governing it, especially if they are employed 
on different sides of the case; and, moreover, that courts sometimes 
disagree. 

He considers the remedies that have been suggested for doing away 
with this supposed evil; such as the suggestion that experts be appointed 
by the State or municipal authorities, or by the courts themselves, as 
advisers to the courts; but finds the remedies worse than the evil to be 
remedied. 

While stoutly defending his professional brethren, he admits the 
tendency of all specialists in medical science to widen the range of 
their own specialty ; and especially the tendency of experts in insanity, 
to include a great many eccentricities and moral obliquities under this 
title; and that by so doing they have virtually relieved the subjects of 
these peculiarities from responsibility. This is seen in the adoption of 
the terms, monomania, moral insanity, insane impulse, insane delusion ; 
and of such varieties of monomania, as those called kleptomania, dip- 
somania, etc. Dr. Spitzka, whose treatise on insanity is of the highest 
authority, is quoted as saying: — 

‘““Whatever the direction in which a lunatic manifested his most prominent 
symptoms, that direction determined the coining of anewterm. * * * The 
designations ‘ gamomania’ or ‘the insane desire to marry,’ or ‘ Frauenschuh- 


stehl monomania,’ or ‘the mania for stealing women’s shoes,’ are imperishable 
monuments of this folly.” 


Dr. Spitzka is willing to retain the name monomania with the mean- 
ing that the insanity extends in a special direction across the mental 
horizon. Dr. Hamilton, however, does not think it advisable to retain 
this term, or any other of like import, because it is of uncertain 
meaning and does not mean what the public take it to mean, insanity 
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upon a single subject. 
approve : — 


In conclusion, he says what lawyers generally 


‘It is liable, also, in my opinion, to the further serious objection that it in- 
fluences, unconsciously but perceptibly, certain alienists to extend unreasonably 
the limits of the term insanity. I am at least certain, that in this regard, it 
works mischief in its influence upon the people at large, among whom the word 
*‘kleptomania’ and other analogous terms introduced by writers upon mental 
diseases are in common use, and by whom, in most cases, they are employed as 
an apology for crime. I would prefer, therefore, when a man steals, and his 
conduct in other matters shows that he is of unsound mind, that he should be 
called insane, and not a kleptomaniac; but if he steals, even where the motive 
may not be apparent, and in all other respects his conduct is consistent, and 
his mind appears sound, it would be better, both for the interests of science 
and of society, that he be called a thief.”’ 


A Cotorep Supreme Court Jupce. — On February 18th, Hon. J. J. 
Wright, of South Carolina, died of consumption at his home in 
Charleston. He is distinguished as being the only colored man who has 
reached the position of judge of the Supreme Court of one of the States 
of the American Union. He held the office of associate justice of the 
Supreme Court of South Carolina from 1870 to 1876, and many opin- 
ions of his will be found in the South Carolina Reports for that period. 
His associates were Chief Justice Moses and Mr. Justice Willard. 
Moses was an old lawyer of Hebrew extraction, who had stood high in 
his profession, and had been prominently identified with the Southern 
cause. In the peculiar circumstances which surrounded the poiitics of 
that day in South Carolina, he had gone over to the Republican party, 
and they had rewarded him with this important office. Willard, if we 
mistake not, was a Northern man who, like all other Northern men who 
held office in the South during that period, bore the opprobrious epithet 
of ‘‘ carpet bagger.’’ Another Northern man, Daniel H. Chamberlain, 
now of New York, a good lawyer and a gentleman of ripe culture, held 
the office of Governor. Judge Wright was a full-blooded negro. He was 
born in 1840 in Pennsylvania, and was educated at a college in that State. 
At the close of the war he was sent South to organize colored schools. 
In 1866 he returned to Pennsylvania and was admitted to the bar there, 
being, it is said, the first colored man that had ever been admitted to 
the bar in that State. He then went back to South Carolina, entered 
politics and was elected to the State Senate. In that body he attracted 
attention by his speeches, couched in good English, and full of good 
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sense, and by his tall figure, fine forehead and intellectual countenance. 
He was elected to the Supreme Bench of that State in 1870 to fill an 
unexpired term, and in 1871 he was re-elected for a full term of six years. 
In 1876, at the time of the Presidential contest between Mr. Tilden 
and Mr. Hayes, there occurred in South Carolina what the natives of that 
State called ‘‘ the revolution of 1876.’’ We are not sufficiently versed 
in the politics of that time to state just what this ‘‘ revolution’’ was; 
but we believe that it consisted in the fact that Gen. Wade Hampton 
claimed to be elected Governor, and that Gov. Chamberlain claimed the 
same honor, and that Gen. Hampton succeeded in making good his 
claim. Now, it is known that the writ of habeas corpus is a very great 
writ, and that it was, during these stormy periods, several times resorted 
to for the purpose of settling great constitutional questions. Under it, 
in 1867, an old negro named Cesar Griffin, was brought before Chief 
Justice Chase at circuit in Virginia, and there it was ruled that the 
ousting ordinance of the fourteenth amendment to the constitution of 
the United States was not self-enforcing, and that the existing govern- 
ments of the South were valid governments until ousted by Congress. 
By means of it, the Republican government of Texas in 187— endeavored 
to perpetuate its own existence by a Supreme Court decision, through the 
device of getting up a fictitious arrest of a Mexican named Rodriquez. 
And, although the State’s attorney protested that the State had made no 
charge against him and would make none, the court gravely proceeded 
to discharge him from an imprisonment which did not exist, and inci- 
dentally tu dismiss the de jure government of Texas without costs. So, 
in South Carolina in 1876, they proceeded to ‘‘ test’’ the question who 
was Governor of the State, by means of the same great writ. Gov. 
Hampton pardoned a prisoner under sentence in the penitentiary. The 
superintendent of the penitentiary refused to recognize this pardon. 
The prisoner applied to the court for a habeas corpus. Chief Justice 
Moses was stricken with paralysis and could not work. The decision 
then depended upon the concurrence of Justices Willard and Wright ; 
they determined to recognize the pardon and discharge the prisoner. 
Then, Wright’s political friends got hold of him and bullied him into 
changing his opinion, which he did. Then came the electoral commis- 
sion at Washington and its decision in favor of President Hayes, and 
the remarkable manceuver of the latter in recognizing the Democratic 
Governments of South Carolina and Louisiana. Charges of taking bribes 
were now brought against Judge Wright. He was probably not guilty, 
but there was a determination to drive him from office. Under the 
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stress of these charges, he sent his resignation to Gov. Hampton, 
The latter sent the following manly reply : — 

* CoLuMBIA, 8S. C., August 6, 1877, 
“ To J. J. Wright, Judge, etc. 


‘*DraR Sir: Your favor of this date, covering your resignation of the office 
of Associate Justice of the Supreme Court of this State, is at hand and contents 
noted. 


‘“*T accept the same as a tribute on your part to the quietude of the State, 
and as in no sense an acknowledgment of the truth of the charges which have 
been made against you. 

Respectfully yours, 
*©Wapre HamprTon, Governor.” 

The death of Judge Wright has directed public attention to his career, 
and has brought out the characteristic generosity of the Southern peo- 
ple, in a manner which reminds one of the last chapter of ‘* The Fool’s 
Errand.’’ The Court of General Sessions of Charleston adjourned in 
honor of hismemory. Eulogistic speeches were made by prominent 
members of the bar. The Charleston News and Courier says: — 

‘The people of South Carolina can afford to be charitable towards Judge 


Wright. His was acurious career. He had splendid opportunities. He did 
not improve them. He was the greatest sufferer.’’ 


Judge Wright received the degree‘of LL.D. from Avery College, of 
Pennsylvania. He regarded this as the greatest honor of his life. It 


is scarcely necessary to say that his published opinions do not 
give evidence of much legal learning or ability. 


Prowitive Juprcra, Hasirs. — That primitive habits still prevail in 
some of the circuit courts of Missouri is evidenced by the following 
story, which is strictly true. The scene is laid in a court, not two. 
hundred miles from St. Louis; time, within two years. A suit had 
been brought a number of years ago in the Common Pleas Court of 
that county, verdict and judgment rendered for plaintiff, and an 
appeal taken to the Supreme Court of the State, which at first reversed 
the judgment and remanded the cause, but, on rehearing, affirmed the 
judgment. Thereupon the defendant brought a suit in equity in the 
Circuit Court of the county referred to, to set aside the decision of the 
Supreme Court, and to remand the cause to the Common Pleas Court 
with instructions to that court to grant a new trial. This was, of course, 
rather a bold and heroic remedy. During the pendency of the original 
case in the Supreme Court, the plaintiff assigned his judgment toa 
third person, which third person was made a party defendant in the new 
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suit in equity, and he, of course, had to defend the same. The writer 
was employed by him to take charge of the defense, and he in turn 
employed a local attorney to watch the case. Various motions and 
demurrers were filed, all based on the plea of res adjudicata, on the 
theory that the original cause had been finally disposed of by the Supreme 
Court; allof which were by the Circuit Court overruled. 

A day was set for trial, and the writer left town the day before, for 
the place where the trial was to take place, and he would have arrived 
in time had not an accident happened to the train, which delayed it ten 
hours. When the accident happened, the writer at once telegraphed to 
the local counsel, explaining the circumstances and asking him to have 
the case laid over till next day. 

The track having been cleared, the train went along and the writer ar- 
rived (it was winter) at the place of trial about eight o’clock in the even- 
ing (long after dark), and was surprised to see lights in the court-house, 
and inquired of a native what the court was doing. ‘‘ Oh, trying the 
case of’? so and so— which was my case. Shortly after, the local 
counsel found me, and my first question was: ‘‘ Did you get my tele- 
gram?’’ He replied in the affirmative, adding that he had read it to 
the judge, whose reply was: ‘‘ We don’t want any of them foreign 
attorneys here; we’ve good enough attorneys at this bar; why didn’t 
he walk, as I would have done had I been a young man?’’ (The dis- 
tance was over thirty miles and heavy snow on the ground, and, had I 
walked, I would have been too late for the trial). My associate then 
informed me that the judge ordered the trial to proceed, and that the 
case had been on trial all day, but was not yet concluded. I asked him 
to what hour the court had adjourned next day and was amazed to, 
learn that the hour was seven a. m. 

So, next morning I was promptly in court at that hour. The first thing 
done was to get myself enrolled as attorney at that bar, which was 
speedily accomplished, and I duly signed the roll. Whereupon the 
judge asked to see the roll, and, after inspecting it, he exclaimed: ‘*Ah, 
Ithoughtso. Mr. —— (mentioning my name), isa Democrat. When 
a man writes illegibly, I always set him down as a Democrat. It is the 
policy of that party to oppose education, and I know well that Mr. 


isa Democrat. In fact I wouldn’t have known his name from his sig- 
nature ; wouldn’t have known it unless it had been mentioned to me.’’ 
Now, as I pride myself on the legibility of my handwriting, and am not 
a Democrat either, I was naturally somewhat irritated, especially at 
being called at seven a. m. to find time being wasted in such unjudicial 
fashion. 
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However, after a good deal of idle and desultory talk, lasting at least 
an hour, the trial was resumed. I soon had occasion to make objection 
to a question propounded by the opposing counsel, when, to my surprise, 
the judge, instead of passing on my objection, remarked: ‘+ Now, if you 
lawyers think I’m going to hear any argument on objections, you'll find 
yourselves very much fooled. I won’t do it.’’ He then graciously an- 
nounced that we could make all the objections we wanted and put them 
in our bill of exceptions, thereby intimating that he would not even 
pass on objections ; and on that intimation he acted all the way through. 
Finally the case was submitted just before the dinner hour. I should 
have added that repeatedly through the trial he would interrupt the case 
to get off a joke on my supposed Democracy. 

After recess, his Honor resumed his place on the bench, and after 
hearing some minor motions, he descended and approached me with the 
remark: ‘‘ If you want tosmoke here, you can doso. It’s not very dig- 
nified to smoke on the bench, but I’m going to smoke acigar.’” Which 
cigar he proceeded to light, as I did mine, although there were a num- 
ber of placards on the walls of the court-room, ‘‘ No smoking allowed 
in this room while the court is in session.’’ His Honor then proceeded 
to pass sentence on two colored men who had been convicted at that 
term. His remarks as to one of these is a fair sample of what he said 
to the other. These were, almost verbatim, his words: — 


‘Jim, stand up! The jury that tried you found you guilty of highway rob- 
bery, and assessed your punishment at fifteen years in the penitentiary. You 
had a fair trial. The two young lawyers I assigned to you as counsel did 
everything for you that could be done. Now, I don’t say you’re guilty. I 
wouldn’t say that. But the circumstances are suspicious. Somebody was 

“robbed on the highway of $70, three $20 bills anda $10 bill. It was proved 
you changed two $20 bills shortly after, and your wife changed another, and 
you didn’t show how you came by these bills. Now, if I had been accused of 
this offense unjustly, I would have said, why, I got this money from so and so, 
and then call that person as a witness. But you didn’t do that, and your case 
looks bad. However, if you are innocent, think what a satisfaction it will be to 
you, as you enter the penitentiary, to feel in your breast that you are an inno- 
cent man! And now, let me give you a piece of advice. You have only got a 
sentence of fifteen years. Had you beena white man, the jury would have given 
you a much larger sentence. But we white people have compassion on you 
colored people. We remember your want of education and make allowances 
for you. My advice is: behave yourself while you are in the penitentiary. If 
you do, you will have to serve only eleven years and three months. Think of 
that. If you do behave, the warden will at the end of that time report to the 
Governor, and he will pardon you. Mind you, the Governor has no discretion 
when the warden makes his favorable report. He’s got to do it, and I don’t 
suppose the Governor would shirk his duty. Sit down, Jim! ”’ 
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After this, his legs stretched across the bench and his cigar glowing 
brightly, his Honor proceeded to deliver judgment in my case in the 
following words : — 

“The decree of the Supreme Court, affirming the judgment of the Court of 
Common Pleas, is set aside. The judgment of the last mentioned court is also 
set aside, and the case remanded to that court for new trial, in accordance with 
the original opinion of the Supreme Court.” 

Which original opinion that court itself had repudiated on rehearing, 
as above stated. The court thereupon adjourned, and the writer left at 
once, to muse over the uncertainties of the law, and to ponder over the 
spectacle of an inferior court deliberately overruling the Supreme Court 
of the State. 

N. B. The foregoing facts, at least those bearing on the particular 
case in which the writer was interested, having been brought before the 
Supreme Court on an application for a writ of mandamus, that court 
excoriated the lower court in the most unmeasured terms, intimating, 
among other things, that never had such a thing happened in the State 
of Missouri since she emerged from her territorial condition, and that 
if such things could be done by circuit courts the next step would be 
to abolish the appellate courts. 


Recent Decisions ON AND Maintenance. — In a late case,! 
the Supreme Court of Texas say: — 


“The right of attorneys at law to contract for a contingent interest in the 
subject-matter of the litigation by way of compensation for professional ser- 
vices, when it is done in good faith, has at all times been recognized in this 
State. The English statutes upon that subject, it has been said, were never in 
force in this State.* Barratry, as defined in our code, was intended to prevent 
ofticious intermeddling with suits, or to promote litigation, with the intent to 
distress or harass the other party. As said by the Supreme Court of Illinois in 
Newkirk v. Cone:* ‘We are aware of no law or public policy in this State 
which would deprive a person, claiming a right, from contracting to pay for 
legal services, in vindicating it, a stipulated portion of the thing or the value 
of the thing when recovered, dependent solely upon such recovery, instead of 
paying or contracting to pay, absolutely, a certain sum.’ While it is the policy 
of the courts to discourage groundless and vexatious litigation, the constitu- 
tion declares that, ‘All courts shall be open, and every person, for an injury 
done him in his lands, goods, person, or reputation, shall have remedy by due 
course of law.’ The policy that dictated the English statute had for its object 


1 Houston, etce., R. Co. v. Rider, 3 ? Bentrick v. Franklin, $8 Tex. 458. 
Texas Law Rep. 350. 317 il. 499, 
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the protection of the poor against the wealthy and influential, when their rights 
formed the subject of litigation before the courts. Here the conditions of soci- 
ety in a great measure are very different; to enable the poor in many cases to 
secure an adjudication upon disputed rights, it is necessary that the right of 
the attorney to contract for a contingent interest in the subject-matter of the 
litigation by way of compensation for professional service, should be recog- 
nized.’’ 

It may be remarked, that the mere taking of a contingent fee is not 
generally understood to be within the rule of the common law and of 
the English statutes against champerty, since such contingent fee is 
not, necessarily, a part of the thing recovered. This distinction seems 
somewhat refined and shadowy; for, unquestionably, an agreement for 
a contingent fee is as much within the mischief of the rule against 
champerty as an agreement that the attorney should have an aliquot 
part of the thing recovered in the event of success. But the better 
opinion is, that, in order to make the agreement champertous, two 
things must concur: The attorney must (1) maintain the suit at his 
own expense, (2) in consideration of getting a part of the money or 
thing recovered. The question of the state of the law concerning 
maintenance was lately before Mr. District Judge Deady, of the Circuit 
Court of the United States for the District of Oregon.! The question 
substantially was, whether a contract by which a citizen of California 
advanced money to a citizen of Oregon to enable the latter to dissolve 
a suit brought against him by his partners in a firm of which he was a 
member, by which contract he assigned to the citizen of California all 
his interest in such partnership firm, was void for maintenance. The 
learned judge held that the question was governed by the law of Cali- 
ifornia, where the contract was to be fulfilled; and that, by that law, 
and probably by the law of Oregon also, the contract was not void for 
maintenance. In the course of his opinion he said: — 


‘Tt does not appear that the courts of the State have ever passed onthe 
question whether the old English law of maintenance is in force here as a part 
of the common law or pot. The evident modern drift of both the English and 
American courts is in the contrary direction, and the old doctrine of mainte- 
nance, whichincludes champerty, is treated as something belonging to the past, 
and not suited to the circumstances of this age.2. In Small v. Mott,’ Chancellor 
Walworth says, ‘ that most of the absurd rules relative to maintenance, which 


1 Hickox ». Elliott, 4 W. C. Rep. 397. Richardson v. Rowland, 40 Conn. 570; 
2 Findon v. Parker, 11 Mes. & Welsb. Sedgwick v. Stanton, 14 N. Y. 291; 
679; Wright v. Tibbits, 1 Otto, 252; 6 Mathewson v. Fitch, 22 Cal. 93; Hoff- 
Otto, 416; Small v. Mott, 22 Wend. 405; man v. Vallejo, 45 Cal. 566. 

Thalhimer v. Brinkerhoff, 3 Cow. 623; 3 Supra. 
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are found in the early reports of the English courts of justice were founded on 
the broad and sweeping provisions of the statutes’ of Edward I. and III., and 
the second Richard. For instance, chapters 25, 28, and 30 of 3 Edward I., pro- 
hibited the king’s officers, such as clerks, sheriffs, justices, or ‘stewards of 
great men,’ from taking part in quarrels depending in the king’s courts or 
maintaining any suits ‘hanging’ in such courts for lands or other things on 
part or profit thereof. There is no statute in Oregon against maintenance, and 
by express enactment a valid conveyance may be made of lands in the 
adverse possession of another, while choses in action may be sued on in the 
name of the assignee.) It is not likely that this contract would be held void 
here for maintenance. But it is not necessary for this court to anticipate the 
action of the State courts on this question. This contract was made in Cali- 
fornia, and in contemplation of law was to be fulfilled or performed there. It 
has been held in that State since 1863 that there is no law there against any 
form of maintenance.? And the contract being valid there is valid here.® 


oF Pusiic Orricers FoR Errors oF JupGMent. — In Smith 
v. Gould,* the Supreme Court of Wisconsin hold that where the officers 
of a town, whose duty it is to repair and preserve the highways of the 
town, enter upon land adjacent to that of A. B., and cut a ditch in- 
tended to divert the waters of a stream into a new channel so as to con- 
duct them away from the highways of the town, which they are 
destroying, but, by an error of judgment in the construction of such 
ditch, it works injury to the land of A. B., they are not liable to him in 
damages. From earlier cases in Wisconsin it seems that the town 
would be liable, although the injury resulted from an error of judg- 
ment on the part of its officers in the construction of a public work. 
The Wisconsin court now hold that the remedy of the land-owner who 
has sustained such an injury is an assessment of damages under a stat- 
ute of that State which relates to the taking of private property for 
public use. Upon the point of the non-liability of the public officers 
of the town, the leading case is the British Cast Plate Manufacturers v. 
Meredith,’ where the narrow and unbending technicality of Lord Ken- 
yon illustrated itself in a decision to the effect that, if public officers 
who are authorized by an act of Parliament to do certain public work, 


1 Or. Laws, p. 516, sect. 8, 110, sect. 27. 5 Speman v, Portage, 41 Wis. 144; 
* Mathewson v. Fitch, and Hoffmany. Squiers v. Neenah, 24 Wis. 588; Hamil- 
Vallejo, supra. ton v. Fon du Lac, 40 Wis. 47. 
3 Story’s Con. Laws, sects. 242 (1), 279. ® R.S. Wis., sect. 1236. 
280. 74 T. R. 794. 
4 20 N. W. Rep. 369. 
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proceed without negligence to do it, and thereby the land of a private 
person is damaged, he can not recover damages of them, because what 
they are doing is lawful, and the right to recover damages can not be 
predicated upon the doing of a lawful act in a lawful manner. If land- 
owners are damnified or destroyed, and the Legislature has provided no 
remedy for them, why, the sum of it is, that they have no remedy and 
must find their compensation in the consciousness that what has de- 
stroyed them has given comfort and enjoyment to their fellow-citizens, 
An earlier case, and one more consonant with justice, was Leader v. 
Moxon,! where public commissioners, likewise acting within the scope of 
the powers given them by an act of Parliament, raised the pavement so 
as to obstruct the plaintiff's doors and windows. They were held liable 
in damages, on the ground that, although they had acted within their 
jurisdiction, yet they had acted in a tyrannical and oppressive manner. 
The former of these English cases was’ followed by Sutton v. Clarke,? 
where it was held that one who, in the exercise of a public function 
which he is compelled to exercise without emolument, proceeding with- 
out malice according to the best skill and diligence of which he is capa- 
ble, and upon the best information which he can obtain, does an act 
which occasions consequential damages to another, he is not liable to an 
action for such damages, although the act is of such a nature that if 
done by a private individual it would not have been actionable. This case, 
both upon its facts and upon the principle upon which it proceeds, is very 
similar to the Wisconsin case upon which we are commenting; and we 
are surprised that the Wisconsin court did not cite it. The case of 
British Cast Plate Manufacturers v. Meredith,® has been followed in 
many cases by American courts, and has wrought constant injustice. 
So far as it exempts such officers from personal liability where they act 
in good faith without negligence and upon the best information they can 
obtain in the discharge of a public duty cast upon them by law, these 
decisions are supported by the plainest principle of justice and sound 
policy. But they have gone further than this: they have carried the 
doctrine so far as to exempt municipal corporations from liability for 
the errors of judgment of their officers under the same circum- 
stances, thereby sanctioning the monstrous doctrine that the individual 
can be damnified or destroyed for the benefit of the public, and that the 
common law has not within it any principle upon which he can have 
redress. The more enlightened juridical spirit of modern England has 


1 2 W. Black. 924; s. ¢.,3 Wilson, 461. 3 Supra, 
2 6 Taunt. 29; s. c., 2 Thomp. Neg. 807. 
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found means to remedy injuries of this kind, where they proceed from 
negligence, by holding such commissioners liable in damages, not per- 
sonally, but in respect of the funds in their hands.’ But a more 
effective and appropriate remedy is that pointed out by the Supreme 
Court of Wisconsin in the assessment of damages under a statute 
relating to the taking of private property for public use. 


OF Rartway Compantes ror CoLLecTING SuRFACE WaTER. — 
In the case of Galveston, etc., R. Co., v. Donahoe,? it was ruled by the 
Supreme Court of Texas, that ‘‘if by reason of the construction of the 
road-bed and ditches the surface water is diverted from its usual and 
ordinary course, and by means of embankments or ditches such surface 
water is conveyed to any particular place, and thereby overflows land 
which, before the construction of the road, did not overflow, the com- 
pany will be liable to the land-owner for such an injury.’’ This rule, it 
is said in the same case, applies as well where the company has the right 
of way over the land injured, as where it is a trespasser or possessor 
without right. Inthe case of the Texas Trunk Railroad Co. v. Elam % 
this court laid down the doctrine thus: ‘‘In the case of the flow 
of mere surface water, where there were no channels through which it 
usually passed off, its obstruction would not occasion damages which 
would be recoverable, but it is otherwise where the flow through a water- 
course or channel in which it usually flowed, is obstructed to the injury 
of the premises.’’ 

This doctrine is in conformity with the law as laid down in a recent 
authoritative work: ‘‘ If the act of the defendant contributes essentially 
to the creation of the nuisance, as by the erection of a dam which ren- 
ders the water stagnant, or produces its overflow so as to cause it to 
gather in pools or eddies and become stagnant, or by raising it so as to 
cause the decay of vegetable matter upon its banks, whereby unwhole- 
some gases are developed, he is liable, even though natural causes com- 
bine with his act to produce the injury.’’ + 

The Court of Appeals of Texas has recently reaffirmed this doctrine 
in the case of Fort Worth, ete., R. Co. v. Scott, holding a petition 


1 Mercy Dock’s Trustees v. Gibbs, L. 2 59 Tex. 128. 
R. 1H. L. 93; s. ¢.,2 Th. Neg. 591, 594; 3 W. W. Con. Rep., sect. 447. 
Coe v. Wise, L. R. 1 Q. B. 711; Winch * Wood on Nuisances, sect. 820, Ist ed. 
v. Conservators of the Thames, L. R. 7 5 4 Tex. L. Rev. 173. 
C. P. 458 and L. R. 9 C. P. 378. 
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good on demurrer which substantially embodies the following state- 
ment : — 


**1. That appellee was the owner of a tract of land upon which his homestead 
was situated, and a portion of which land he cultivated. 

«2. That appellant constructed its line of railway adjacent to said land in 
such a careless and negligent manner, by throwing up embankments, digging 
ditches, failing to provide culverts, sluices, etc., as to cause said land to over- 
flow on the occasion of ordinary rains. 

**3,. That prior to the construction of said railway, said land did not overflow, 
but was sufliciently drained by natural channels to prevent it from overflowing, 
but that said natural channels were filled up by appellant inthe construction of 
its road, thereby diverting the flow of water upon appellee’s said land. 

“4. That during the year 1882, a portion of his said cultivated land, about 
twenty acres thereof, was overflowed by water by reason of the negligent con- 
struction of said railway, and his crops growing thereon were damaged to the 
extent of $199, and the land damaged thereby to the extent of $200. 

“5. That appellant also dug a large and deep pit upon its right of way, near 
appellee’s residence, which filled with water, and was allowed so to remain, 
and that the water therein became stagnant and unwholesome, and bred nau- 
seous and offensive odors and insects, thereby creating a nuisance and render- 
ing appellee’s residence unhealthy and unpleasant, injuring the health and 
interfering with the comfort of appellee and his family, whereby appellee was 
damaged in the sum of $400.” 


We take this to be unquestionably sound law. In an English case, 
the statement of claim alleged that the surface of the defendant’s land 
had been artificially raised by earth placed thereon, and that, in conse- 
quence, rain water falling on the defendant’s land made its way through 
the defendant’s wall into the adjoining house of the plaintiff, and caused 
substantial damage. This statement was held good on demurrer.! A 
large number of cases is found where this doctrine has been invoked in 
respect of injuries inflicted upon land-owners by municipal corporations 
through the collection of bodies of surface water in changing the grade 
of their streets. Several American courts hold, on the most obvious 
grounds of justice, that a town or city is answerable in damages where 
it so constructs or repairs a street as to change the natural drainage of 
the surface water and empty it upon lands of co-terminous proprietors 
upon which it did not flow before. In other States, notably in Massa- 


1 Hurdman v, Northeastern Ry. Co.,38 McCahon (Kan.), 124; Ross v. Clinton, 
C. P. Div, 168, 46 Iowa, 606; Templin v. Iowa City, 14 
2 Nevins v, Peoria, 41 Il], 502; Bloom- Iowa, 59; Bartle v. Des Moines, 88 Iowa, 
ington v. Brokaw, 77 Ill. 194; Aurora ». 414; Ross v, Madison, 1 Ind. 281; Ken- 
Gillett, 56 Ill. 182; Aurora v. Reed, 57 sington v. Wood, 10 Pa. St, 93; Byrnes 
Til, 29; Dixon v, Baker, 65 Il], 518; Ellis vv. Cohoes, 67 N, Y. 204 (affirming 5 
v. Iowa City, 29 Iowa, 229; Speman», Hun, 602); O’Brien v. St. Paul, 7 Re- 
Portage, 41 Wis. 144; Cotes v. Daven- porter, 82. 
port, 9 Iowa, 227; Leavenworth v, Casey, 
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chusetts, Maine, and Missouri, a town or city may, at the discretion 
of its officers who are charged with the duty of constructing and repair- 
ing highways, so construct or repair a street, drain, or culvert, as to 
collect a great quantity of surface water at one point and discharge it 
upon the lots of a private owner, so as to flood his cellar or well, or 
destroy the productiveness of his soil, without being liable to pay damages 
therefor.! In each of these classes of cases, the courts proceed upon 
the rule which obtains in the particular jurisdiction as between private 
persons in respect of injuries by surface water. The former courts take 
the view of the Texas courts in the case above cited; but the latter 
courts take a distinction between surface water and water flowing in a 
natural and defined channel. In water of the latter character the land- 
owner may have a species of property of such a nature that if, in the 
construction or reparation by a municipal corporation of its highways 
or other public works, he isinjured by a material diminution of the flow, 
or by adiversion of the water from its natural channel, the town or city 
must answer to him in damages.* But in respect of surface water, in 
the view taken by these courts, the land-owner may restrain or get rid 
of the water as best he can. He may erect a dam or barrier to keep 


itback. The author of the nuisance may increase its volume ad libitum ; 
a sort of wager of battle may spring up between the public municipality 


and the private individual, while the law looks on a mere spectator of a 
contest of strength and skill. Such a rule seems preposterous, but itis 
the rule of the common law as distinguished from the rule of the civil 
law. The sound rule is that whoever, by artificia! means, changes the 
natural condition of another man’s land, whereby he is damnified, ought 
to answer to him for the damages. 


Crepitor’s Britt AGArnst INso_vent Partnersuir. —In the case of 
Fink v. Patterson,’ the Circuit Court of the United States for the 
Eastern District of Virginia, Hughes, J., presiding, held that jurisdic- 
tion exists in that court as a court of equity to entertain what the 


1 Flagg v. Worcester, 13 Gray, 601; Mo. 119. See, also, Wilson v. New 


Dickinson v. Worcester, 7 Allen, 19; 
Barry v. Lowell, 8 Allen, 127; Turner v. 
Dartmouth, 13 Allen, 291; Anthony v. 
Adams, 1 Mete. 284; Clark ». Wilming- 
ton, 5 Harr, (Del.) 243; Benjamin v. 
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York, 1 Denio, 595. 

2Rose v. St. Charles, 49 Mo. 510; 
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ell, 11 Gray, 353. 
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ment which he has recovered at law. 


cess in personaum. 


practice, which has prevailed until a 


! As in New York, 5 Edmonds Stat. at 
Large, 83, sect. 292. See Morgan v. New 
York, etc., R. Co., 10 Paige, 290; Sher- 
wood v. Buffalo, ete., R. Co., 12 How. Pr. 
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How. Pr. 859; s.c. 3 Abb. Pr. 96; 1 Hilt. 
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learned judge calls an omnibus bill, which is a bill brought by one or 
more creditors of an insolvent debtor (in the particular case, a partner- 
ship) the object of which is a general administration through a receiver 
of the assets of the insolvent for the equal benefit of his creditors, 
This jurisdiction, it is well known, has often been asserted by courts of 
equity, for the purpose of administering the estates of deceased persons, 
But, so far as we know, its exercise by courts of equity in America 
has been very rare, except where it has been conferred by statute.! 
This is so, we think, even in the case of insolvent corporations, except 


statute. The ordinary creditor’s 


bill. it is well known, does not contemplate a ratable distribution 
It is generally filed by a single creditor, for the 
purpose of removing some obstruction to the enforcement of a judg- 


In respect of this bill, the juris- 


diction of courts of equity is merely auxiliary to that of courts of law; 
and it is, therefore, a necessary predicate to the existence of equity juris- 
diction, that the creditor has exhausted his remedy at law. 


This en- 


titles him to call in the aid of a court of equity, whose peculiar 
jurisdiction enables it to go further than a court of law can go. It may, 
ona bill for discovery, and other relief, search the conscience of the 
insolvent debtor, and compel him to disclose on oath his hidden assets. 
It may set aside fraudulent deeds of conveyance; if necessary, compel 
them to be delivered up and canceled ; compel the debtor to recopvey ; 
or lay hold of the property by its own methods, and cause it to be sold, 
wnd its proceeds applied to the satisfaction of the creditor’s judgment; 
it may, according to ancient practice, appoint sequestrators to take 


charge of the debtor’s property; it may, according to the more usual 
modern practice, appoint a receiver 


or receivers. It proceeds by pro- 


It enforces its authority by the summary process 
of contempt, in the execution of which is officer may break outer doors, 
as in the execution of criminal process; and according to the English 


recent period, and which probably 


still prevails in that country, if the debtor persists in his contumacy, he 
is driven into the attitude of a rebel against his sovereign, and a writ of 


sect. 103; Ibid., p. 1568, sect. 113; [bid., 
p- 1782, sects. 18, 19. The statute last 
quoted directs a ratable distribution 
among creditors. See Adler v. Milw. 
Patent Brick Co., 13 Wis. 57; Pierce v. 
Milw. Construction Co., 38 Wis. 253; 
Baliston Spa Bank v. Marine Bank, 18 
Wis. 490. 
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rebellion issues against him. But, so far as the writer knows, except in 
the case of the administration of estates of decedents, and in cases where 
the jurisdiction is regulated by statute, this great power is wielded 
for the sole benefit of the creditor who files the bill. Equity 
favors him because he is diligent. It does not, after he has shaken the 
tree, allow the sleepy creditors to wake up, and assist him in picking 
up the fruit. By the filing of his bill, he acquires a lien equivalent to 
an actual levy upon all the equitable assets of the debtor, and this lien 
is not displaced or impaired by subsequent proceedings instituted by 
other creditors,! even though their judgments are older than his.? 
Unless we are deceived, the assertion of this jurisdiction by Hughes, 
J., in the case upon which we are commenting, must be regarded as 
an advance upon the previous doctrines of courts of equity. Indeed, 
the learned judge seems to be distrustful whether he is traveling 
upon well beaten ground; for, while he says in one place that ‘* the 
present proceeding is as old as equity itself,’’ yet on the same page he 
says, ** as society advances, and its methods of business undergo change, 
equity still adapts its relief to the changing condition of things;’’ and 
he quotes, in support of his view the decision of the Supreme Court of 
Appeals of Virginia, in Finney v. Bennett. where jurisdiction was 
asserted, at the suit of a creditor, to wind up an insolvent banking cor- 
poration and to distribute its assets ratably among its creditors. But 
in that case, it was admitted that there was no precedent for such a bill, 
and the remark of Lord Cottenham was appealed to, that it was ‘‘ the 
duty of every court of equity to adapt its practice and course of pro- 
ceedings, as far as possible, to the existing state of society, and to 
apply its jurisdiction to all new cases which, from the progress daily 
making in the affairs of men, must certainly arise.’’* But it must be 
said, that the case of an insolvent corporation is not a new case, nor is 
there anything in the progress of society, which more strongly demands 
that a court of equity should proceed in this way to administer its 
assets at the present day than two hundred years ago. The truth is, it 
has been, and still ought to be, the policy of courts of equity to enlarge 
equitable remedies wherever it can be done without infringing upon in- 
stitutions which society is interested in preserving, such as the trial by 


12 Wait’s Act. & Def. 428; Storm v. meston v. Lyde, 1 Paige, 637; Wakeman 
Waddeil, 2 Sandf. Ch. 494; Brown v.  v. Grover, 4 Paige, 23; s. ¢., affirmed, 11 
Nichols, 42 N. Y. 26; Lynch v. Johnson, Wend. 187. 

48 N. Y.27; George v. Williamson, 26 2 Lyon v. Robbins, 46 Ill, 276. 
Mo. 190; McCalmont v. Lawrence, 1 3 27 Gratt. 365. 
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jury. Since the decision of the Supreme Court of the United State in 
Ogilvie v. Knox Ins. Co.,! which is quoted and followed by the Court of 
Appeals in Virginia in Finney v. Bennett,* there is not much room to doubt 
that a court has jurisdiction to lay hold of the assets of an insolvent cor- 
poration by means ofa receiver, to convert them into money, and to dis- 
tribute the fund ratably among its creditors. Such a jurisdiction 
necessarily results from the equitable doctrines that the assets of a 
corporation are a trust fund for its creditors; that equity will never 
allow a trust to fail for the want of a trustee, and that equity will inter- 
fere to prevent a multiplicity of suits. But, so far as we know, the 
case under consideration is the first case in which this doctrine has been 
applied to an insolvent partnership, especially before the complaining 
creditor has recovered a judgment at law. It is now so applied by Mr. 
District Judge Hughes; and one of the grounds on which he proceeds 
is the ground on which courts have proceeded in similar cases in respect 
of corporations, namely, that the assets of a partnership are, in the eye 
of equity, a trust fund for the partnership creditors. ‘‘ Being a trust 
fund,’’ says the learned judge, *‘ creditors have a right, by proceedings 
in equity, to subject it to the purposes of the trust.’’ He then points 
out a distinguishing feature in this case, namely, that the insolvent 
partners had, by a distinct offer to compromise with other creditors, 
on the basis of fifty cents on the dollar, without preferences, dedicated 
their assets as a trust fund to their creditors, making themselves the 
trustees of an express trust in respect of them. This ground seems 
somewhat infirm, from the fact that all the creditors did not accept this 
proposition, and therefore there was no element in it of a binding con- 
tract of composition between the debtors and their creditors. So far 
as we can see from the statement of the case, it was a mere proposi- 
tion, accepted by a majority of the creditors only, and immediately 
violated by the debtors. We do not understand any ground upon which 
an express trust can be held to be created by an instrument which 
stands as a mere proposition, and hence has no légal validity. The 
learned judge also appeals in support of the jurisdiction which he 
assumes to exercise, to a provision of the code of Virginia * which allows 
creditors’ bills to be brought by creditors who have not prosecuted their 
demands to judgment or established specific liens. This seems to be a 


1 22 How. (U. S.) 380. 
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solid ground ; for in the particular case, the complaining creditors had not 
recovered judgments at law ; and if they chose to waive the lien and prior- 
ity which, according to the generally understood rule, the filing of their 
pill gave them, that is a generosity of which neither their common 
debtors, nor any other creditor of theirs could complain. 

The recent decisions of the Circuit Court of the United States for the 
two districts of Missouri,! indicate a tendency on the part of the Fed- 
eral courts towards the idea that the assets of an insolvent ought, 
where any jurisdiction can be found for that purpose, to be dis- 
tributed ratably among his creditors. Those courts have exercised 
the powers of courts of equity to arrest the ordinary processes of 
the law against insolvent railroad companies, by the appointment of 
receivers, pending suits to foreclose mortgages of their property. This 
jurisdiction is undoubted, and the exercise of it is an absolute public 
necessity ; for a railway being an agency of public travel and commerce, 
can not be allowed to suspend its operations during a transfer of own- 
ership by operation of law; nor could it be tolerated that its rolling 
stock and other movable property by which it serves the public should 
be seized by particular creditors. Every consideration of convenience 
and public policy points to an acquiescence in the wise exercise of such 
a jurisdiction. There is, however, room to doubt whether those courts 
in some instances have not gone too far in its exercise. The Ohio and 
Mississippi Railway was operated for about seven years by receivers 
appointed by the Circuit Courts of the United States, in the three dif- 
ferent States in which its property lay. More recently, we have seen 
the spectacle of the Wabash and Pacific Railway Company passing,into 
the hands of receivers appointed almost simultaneously by Circuit 
Courts of the United States in the several States in which its property 
lay, immediately upon the exhibition of a bill by the corporation 
itself. We do not venture a criticism upon the action of a court in a 
cause pending; but we have never before heard of a case in which a 
court of equity entertained a bill brought by a debtor against his cred- 
itor, and immediately granted to the debtor the relief of impounding 
his property by means of a receiver. We do not venture an opinion 
that such a jurisdiction does not exist, or that its exercise may not be 
beneficial in the case of an insolvent railway company; but there 
seems to be no direct precedent for it, and the exercise of it, therefore, 
has a curious interest for the profession. 


1 Martin v. Hausman, 14 Fed. Repr. 
90; Dahlman v. Jacobs, 15 Fed, Repr. 
863; Clapp v. Dittman, 18 Repr. 423. 
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AN ESSAY ON THE TRANSFER OF LAND BY REGISTRATION UNDER THE DUPLICATE 
METHOD OPERATIVE IN BRITISH COLONIES. By SIR ROBERT TORRENS, K. C. M.G, 

Published for the Cobden Club, by Cassell, Pettes, Galpin & Co., Ludgate Hill, London, 

E. C. pp. 88. 

‘““Tt was a great policy of the common law that alienations should be en- 


couraged; for it is the greatest preserver and promoter of industry, trade, arms 
and study.’ ! 


This was the opinion of Chief Justice Treby, and it is the opinion of the best 
informed economists and lawyers of to-day. The goal to be reached is to make 
the conveyance of land easy, convenient and inexpensive, and this our author 
attempts to do. His plan would seem to render the purchase and sale of land 
almost as simple as the purchase and sale of personal property. 

His plan is to have the government issue what might be termed warehouse 
receipts for the land; these receipts to contain a statement of what estate or 
interest is possessed by the persons described therein, and import «solute ver- 
ity; a duplicate is filed in the register’s office. 

In case of a sale the outstanding certificate is taken up and canceled and a 
new one issued to the vendee. Mortgages and other liens may be noted on 
the certificates, and holders of certificates may at any time procure a new cer- 
tificate with the ‘“‘dead’’ matter wiped off, or may, if the certificate become 
unduly crowded, be compelled by the register to take out afresh one, as de- 
positors are now compelled to have their bank books written up. 

The copy, or duplicate, in the register’s office is the official certificate. The 
copy in the hands of owners is to all intents and purposes a certilied copy. 

Abstracts become under this system entirely unnecessary; loans are easily 
negotiated; titles become more sure; expensive examinations of titles worse 
than useless, and the usual vexatious delays in sales of real estate occasioned 
by questions as to title become a thing of the past. 

Land is to be brought under the new system by petition to the court, proof 
of title, and advertisement or notice to those who may have the right to 

object. 

Land once brought under the operation of the system always remains under 
it. That it is practical does not admit of doubt. It has been in use in Ger- 
many for about six hundred years; it has been introduced into Australia, and 
with such satisfactory results that vendors advertise their land as held under 
“Torrens” title; in British Columbia it has also given great satisfaction, and 
the introduction of the system into Manitoba has been and still is seriously 
discussed. 

That this system, or a similar one, will finally be introduced into the United 
States is devoutedly to be wished for, as the practical common sense of the 


1 (1699) Scattergood v. Edge, 12 Mod. 287. 
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American people will not forever tolerate a system which, as at present, ren- 
ders necessary the preparation of abstracts often of hundreds of pages and 
costing large sums of money. 

Even in comparatively new States the present system is a great and ever- 
growing burden, which should only be tolerated until some simple and practical 
system can be introduced. 

The chief advantages of the Torrens system are : — 

1. ‘Titles being indefeasible, proprietors may invest capital in land, secure 
of risk against deprivation, and the no less harassing contingencies of a 
chancery suit.” 

2. “¢A saving in the cost of transfers amounting to about ninety per cent, ir- 
respective of the contingent liability to further expenses from lawsuits.” 

8. **The procedure is so simple as to be readily comprehended, so that men 
of ordinary education may transact their own business.’’ 

4. ‘Dealings in land are transacted as expeditiously as dealings in merchandise 
or cattle, fifteen minutes being the average time occupied in filling up the form 
and completing the transaction.’’ 

B. K. MILLer, JR. 
MILWAUKEE, WIS. 


CORD ON THE LEGAL AND EQUITABLE RIGHTS OF MARRIED WOMEN. A Treatise on the 
Legal and Equitable Rights of Married Women, as well in respect to their Property and 
Persons as to their Children. Second Edition, Revised and Annotated fully down to the 
Present. In two volumes. By WILLIAM H. Corb, Esq., Counselor at Law. Phila- 
delphia: Kay & Brother. 1885. 


There certainly can be no complaint that this work has not been thoroughly 


revised. The first edition, published in 1861, was in one volume, and less than 
a thousand cases were cited. The present edition is in two volumes, and 
about seven thousand cases are cited. The work presents one peculiarity in 
its mechanical construction. We allude to the fact that several notes are 
sandwiched into the text between the sections, in addition to the usual mar- 
ginal references at the foot of each page. So far as we can see, however, this 
irregular feature is confined entirely to the first volume. The second volume, 
indeed, contains many long notes, but, with one or two exceptions, they fall at 
the bottom of the page.; 

The impression which one gets from turning over the pages of these volumes 
is that they embody a very great deal of the ancient and modern learning 
touching not only the legal and equitable rights of married women, but the 
broader subject of husband and wife; because it is scarcely possible to con- 
sider ina thorough manner the rights of one marital partner without consid- 
ering the corresponding rights of the other. Hence, we find a discussion of 
the husband’s curtesy; of his power to reduce the wife’s choses in action into 
his possession; of the right to the custody of children; and of other rights 
which are peculiar to the husband, or which belong to him as much as to her. 
The incidental rights of children are extensively considered, including the 
subjects of Advancements, Children’s Equity, etc. Nay, there is even a chapter 
on Legacies, the connection of which with the subject of the rights of married 
women is so remote as to create a suspicion that extrinsic subjects may have 
been treated of for the purpose of filling out the two volumes. In the second 
volume there isa chapter on Estoppel. One would suppose that the proper treat- 
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ment of this subject, in connection with the law of married women, would be to 
assume that the general principles of the law of estoppel are familiar to the 
reader, or else that he will acquaint himself with them by reference to works 
on that particular subject, and that the author would confine his treatment to 
the subject so far as the disabilities of married women create exceptions to its 
ordinary rules. Instead of this, of the seven sections which comprise the 
chapter on Estoppel, six relate to the general subject of estoppel, and only 
one to the doctrine of estoppel as applied to the contracts or conduct of mar- 
ried women. There was room for a long and interesting chapter upon this 
subject, as will appear from the fact that a long article upon this subject, 
citing many authorities, was published not long ago in the Southern Law 
Review, and even then the subject was not nearly exhausted. The chapter 
on the Custody of Infants, involves to a certain extent the rights of the 
mother, because most of the unfortunate controversies touching the custody 
of children arise between husband and wife who have become separated. One 
might gather a fair impression of the state of the American law on this subject 
from the reading of this chapter; but the authorities are not nearly all cited, 
The statutory reforms upon this subject which have taken place in England do 
not seem to have been traced, but this is not a matter of much importance. 
Chapter 29, is entitled, ‘‘Of Wills Generally, and of Married Women.” 
We suppose this means that the chapter treats first of the general subject of 
wills, and then of the wills of married women. So much of it as relates to 
the general subject of wills, has, of course, no place in a work of this kind, 
except so far as it may be regarded as explanatory or introductory. Then 
there are two chapters on the Construction of Wills, most of which seems to 
be entirely out of place in a work on the law of married women. These two 
chapters are followed by a chapter on Devastavit. One turns over the pages 
of this chapter with curiosity to know what it has to do with the law of mar- 
ried women; and he conjectures that a married woman may be an adminis- 
tratrix, and that if she wastes the estate it is important to know who will be 
responsible for such waste. Weconfess to having looked through this chapter 
with a good deal of attention without having found any answer to this inquiry. 
It appears to be simply a chapter on Devastavit, thrown in to help make up the 
book. But devastavit is a branch of the law relating to the administration 
of the estates of deceased persons; therefore we look around to see if some- 
thing else can not be found upon the subject of administration, and here it is 
in Chapter 62. This chapter seems to relate to some extent to the subject 
of the administration of the estates of married women; but as their estates 
are to be administered upon the same principles as the estates of unmarried 
women, we are at a loss to discover its connection with the alleged subject 
of the discussion. It is, however, as closely connected with it as is the sub- 
ject of Wills. One would have supposed that in the chapter on Wills the 
subject of legacies would have been considered, if considered at all, in sucha 
work. But no; there is a chapter on Legacies, but it is Chapter 76, and we 
should scarcely know that it related to the rights of married women, if there 
were not a running title on the top of each even-numbered page, as follows: 


1 Vol. VIIL., p. 277. 
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“Rights of Married Women.”” Then we go backward a few chapters and find 
the subject of ‘‘ Executory Devises, Remainders, etc.,” treated in Chapter 66. 
This is only surpassed in incongruity by Chapter 75, the title of which is ‘ Insur- 
ance,’’ unless it be by Chapter 34, which relates to ‘ Set-off.’’ On the whole, 
one gets the impression that, while this work treats of most of the subjects con- 
nected with the rights of married women, the author lugs in, without rhyme or 
reason, a great many extrinsic subjects, and that the whole are jumbled together 
without any logical arrangement or orderly progress in the discussion. We have 
no doubt that this will be found a useful book of reference; but it does seem 
that a man who is capable of writing a good book should show his capacity by 
contining himself to his subject; by casting his materials into an arrangement 
in which there is some attempt at order and analysis. There are probably three 
times as many cases in the books of reports, which relate to the legal and 
equitable rights of married women, as the number of cases cited in this work; 
and yet it would seem that a very large number of the cases examined and cited 
in this work have no connection with the subject of the work at all. The sub- 
ject is so extensive that, leaving out all extrinsic matters, the case law on the 
subject could not have been written up in two volumes except in mere outline. 
This is shown by the attempt of that masterly law writer, Joel Prentiss Bishop, 
to gather the subject into two volumes; an attempt which resulted in the pro- 
duction of a work which, we humbly conceive, possesses less merit than any 
other of his works. It must be said that Mr. Cord’s mode of treatment is 
entirely different from that of Mr. Bishop. Mr. Cord does give the lawyer 
something that, to use a Western expression, ‘‘ he can chaw.’’ He states and 
defines legal propositions and decided points. But Mr. Bishop’s attempt ata 
vast generalization results only in the production of certain cloudy outlines. 
The practical lawyer wants to know, first, what the legislatures have enacted; 
and, secondly, what the judges have decided. The writer who can tell him this 
in a brief compass and in a clear manner, illuminating at the same time his 
pages with the reason of the rules of the law which he finds enacted or de- 
cided, is the only law writer whose works are fit to be used or to live. The 
other books will die, and let them die. 


DRAKE ON ATTACHMENT, 6TH EDITION. A Treatise on the Law of Suits by Attachment 
in the United States. By CHARLES D. DRAKE, LL. D., Chief Justice of the United States 
Court of Claims, Sixth edition, revised, corrected, and enlarged; with an Appendix 
containing the Leading Statutory Provisions of the Several States and Territories of the 
United States, in Relation to Suits by Attachment. Boston: Little, Brown & Company. 


1885. 

It is over thirty years since the first edition of this work was issued. The 
fact that it has reached a sixth edition is evidence that it has impressed the pro- 
fession with a high sense of its excellence. Seven years ago the fifth edition 
was issued, and the popularity of the work is attested by a sixth edition being 
so soon called for. The author is his preface to the present edition gives the 
‘assurance that on no previous edition has more careful and earnest labor 
been bestowed than on this.”” An examination of the work makes it evident 
that this assurance is founded on solid reason. Judge Drake’s well known 
care and accuracy shine through the whole work, which is beyond all question 
the standard work on the law of attachment. The present edition has not been 
stuffed or padded. What in former editions has become obsolete has been 
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omitted, and new matter based on subsequent statutory and judicial changes 
has been substituted therefor —a plan worthy of all praise. The appendix is ex- 
ceedingly valuable in giving a full statement of the present statutory provisions 
of the various States and Territories. The work is' dedicated to the 
author’s brother-in-law, Alexander H. McGuffey, Esq., of Cincinnati, “as an 
expression of admiration, respect and affection.”’ 


WHARTON’S COMMENTARIES ON Law. — Commentaries on Law, embracing Chapters on the 
Nature, the Source and the History of Law; on International Law, Public and Private; 
and on Constitutional and Statutory Law. By FRANCIS WHARTON, LL. D., Member of the 
Institute of International Law, etc. Philadelphia: Kay & Brother. 1884. 


This work is, of course, elementary. Such a wide range of subjects could 
not be discussed in one volume with much detail. The learned author states 
that it is intended for the use of students of all classes, and that it is an 
attempt to give an exposition of what may be called public law. 

Dr. Wharton belongs to the historical school of jurists, as distinguished from 
the analytical school. He observes that law is a growth—an emanation; that 
it is not created by sovereign power, but that it creates sovereign power. “I 
maintain,” says he, ‘‘ that not only must law both precede and define sovereignty, 
but that no law imposed by a sovereign can be permanently operative unless it 
is declaratory of existing conditions.’’ This school, in opposition to the analyt- 
ical school, of which Hobbes and Austin are among the most conspicuous repre-| 
sentatives, is believed to be constantly growing and attaching to its membership 
the greatest names. An article of Mr. Justice Cooley, of Michigan, in a recent 
number of the North American Review, which was combatted earnestly by the 
Albany Law Journal, shows that that great lawyer is committed to its doctrines. 
In fact, our American experiment of trying to define and regulate the powers of 
government by written constitutions has always been looked upon with skeptic- 
ism by thinking Englishmen. But Great Britain has nevertheless imitated it to 
some extent, by giving written constitutions to several of her colonies, of which 
the British North American Act, under which the present government of Canada 
is organized, is the most conspicuous example. Hence, while we find a “con- 
stitutional law,” so-called, springing up in Canada, in the form of judicial 
decisions defining the powers of various departments of the government under 
that constitution, we are the actual witnesses in the United States of the growth 
of an unwritten constitution. For instance, under the written constitution of 
the United States, electors for President and Vice-President, appointed by the 
respective States, have the uncontrolled discretion to say who shall be elected 
to those two offices. But this discretion has been entirely overruled through 
the spontaneous action of the people in their political conventions, for the last 
fifty years; and an elector stands under an implied pledge, which no one would 
dare to violate, to cast his vote for the nominee of his party convention. 

3esides, the doctrine has sprung up that there are implied reservations upon 
legislative power, which néed not be embodied in any written constitution in 
order to be efficacious to make void an act of the Legislature transcending them. 


1 Loan Association v. Topeka, 20 Wall. 
655; Cole v. City of La Grange, 20 C. L. J. 


209, 211. 
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Perhaps the leading point wherein these two schools of jurisprudence now 
differ relates to the subject of the codification of the body of the law. The 
historical school prefer to let the law continue to grow by slow accretions inthe 
future, as in the past, and fear that a code would somehow or other get the law 
into a straight jacket so that it could not grow; but the analytical school want 
to get everything down in black and white, so that the wayfaring man, though 
afool, need not err therein. The sound ground is believed to be the middle 
ground between these two schools. These rules of law which have become 
definitely settled, the wisdom and usefulness of which have been proved by long 
years of experiment, may be usefully formulated in a code. Certain rules of 
property might be definitely settled in this way, and are so settled. Among 
these may be named statutes relating to the administration of estates, to descent 
and distribution, to wills, to the formalities necessary to pass title to real prop- 
erty, and to many other subjects. But in regard to some other subjects, codifi- 
cation has been shown to be of little practical benefit. Our law of homicide in 
Missouri has been codified for many years; but it remains the despair of judges 
and lawyers. The statute of frauds is two hundred years old; who caa tell 
what it means, or rather, who can tell what it does not mean? 

Dr. Wharton formulates a number of propositions in his preface, which are 
supported in his text. Among these we find the following: ‘All govern- 
ments which now exist are based more or less remotely on revolution; 
and consequently no sovereign can claim recognition as such, simply on the 
ground of legitimacy.”” We submit that it would be more accurate to say that 
all monarchies are based primarily upon the usurpation of power, and upon the 
suppression by the few of the rights of the many; and that republics are not 
necessarily based, either directly or remotely, upon revolution. A revolution, 
in a political sense, implies a precedent usurpation which is thrown off by more 
or less violent political action. But arepublic may exist, and possibly repub- 
lics do exist, which have not been preceded by monarchies. In the primitive 
state of man, freedom is his natural condition. The Tartars of Central Asia, 
according to Vambery, boast that they have no law, no government, and no 
military commander. The same is true of many tribes of North American 
Indians. The chief rides in front of the braves and harangues them, and then 
turns his horse and rides away without looking back. His importance is deter- 
mined by the number who voluntarily choose to follow him. But while in the 
case of the Tartars and the Indians, there is no law, in the sense of law which 
can be enforced by the magistrate or by the military chieftain, it would be a 
profound error to suppose that there is no law at all. The Tartars are 
governed by what is called deb, or custom, and among the Indians customs exist 
having sanctions as cruel as those of a Draconiccode. It would be more cor- 
rect to say that in those communities there is no form of representative sover- 
eign power, except such as exists in the most perfect democracies, of which we 
have many examples, where the male population in general council decide all 
questions of state or military policy. A tribe of Indians is the simplest form 
of a republic; and while war and violence are the natural conditions of sucha 
people, their history furnishes no material which enables us to say that such 
government as they have ig based even remotely upon revolution. There are 
two or three obscure republics in Europe at this day, of which the same may 
possibly be said. The Roman republic, which succeeded the Tarquins, was 
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based primarily upon revolution; but this can not, we think, be said of the 
republic which preceded that line of Kings. A republic, then, may either be 
the result of a revolution which has consisted in expelling an usurper, or it may 
be simply the state in which men find themselves in their normal political con- 


dition, wherein each, on a principle of justice, concedes the political rights of 
the others. 


But we wanted to say how much pleasure we have experienced in turning over 
the pages of this work, in the little time we have had for that purpose; and, 
instead of saying this, we find ourselves drawn into several unprofitable discus- 
sions, for which we must, however, thank the interesting character of its con- 
tents. We regard Dr. Wharton as avery learned man, and a very profound 
thinker; though we think he is sometimes open to the charge of being specu- 
lative and inaccurate. This work will be found most agreeable reading to 
students, for whose use it is primarily intended, as we happen to know from 
two or three examples near us. The discussion flows along easily. The style 
is clearand pleasant. The reason of the law, which is its very life, particularly 
to the student, goes along hand in hand with the law itself, and helps to fix in 
the student’s memory the rules laid down. This work has been published about 
ayear. The copy which now lies before us, taken from the shelves of the St. 


Louis Law Library, is already black with use. Could any book receive a better 
testimonial? 


HALL’s MEXICAN Law.— The Laws of Mexico: A Compilation and Treatise relating to 
Real Property, Mines, Water Rights, Personal Rights, Contracts, and Inheritances. By 
FREDERICK HALL, Counselor at Law. San Francisco: A. L. Bancroft and Company, 

Law Book Publishers, Book-Seliers and Stationers. 1885. 


It wouid be impossible for an American to express an intelligent opinionas to 
the fidelity with which this work has been done, because it relates to the laws 
of a foreign country, of which most Americans know absolutely nothing. It is 
a translation of the statute law of Mexico on the subjects stated in the title, 
accompanied by notes and comments. The author performed a portion of his 
task while residing in the City of Mexico, and had the valuable aid of Hon. 
Ignacio L. Vallarta, ex-chief justice of the Supreme Court of Justice; and also 
that of Senores Luis Mendez, and Emilio Pardo, distinguished members of the 
Mexican bar, and Don Justino Rubio, keeper of the general archives of Mexico, 
In view of the increasing intimacy between the United States and Mexico, the 
publication of this work would seem to be very opportune. 


KANSAS REPORTS. VoL. XXXII. Reports of Cases Argued and Determined in the Supreme 
Court of Kansas. A.M. F. RANDOLPH, Reporter. Vol. XXXII. Containing Cases De- 


cided at the January and July Terms, 1884. Topeka, Kansas: Kansas Publishing House. 
T. D. Thacher, State Printer. 1885. 


A point to which attention ought to be directed in connection with this vol- 
ume of reports is, that the decisions are brought down to the end of the year 
1884. The reporter is entitled to credit for doing his work promptly and for 
keeping close behind the court. It would not be useful to call attention to any 
of the cases in this volume, because all the decisions of the Supreme Court of 
Kansas are now reported in full in the Pacific Reporter, and those of them which 
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do not relate merely to questions of local law are given in our Digest of Recent 
Decisions. 

The place made vacant in the bench of the court by the appointment of Mr. 
Justice Brewer to the office of Judge of the Circuit Court of United States, 
which was temporarily filled by the appointment of Hon. Theodore A. Hurd, of 
Leavenworth, has been permanently filled by the election of Hon. William A. 
Johnston, of Minneapolis. 

Perhaps the most curious decision in this volume, not because of the prin- 
ciple, but because of the subject-matter involved, is the case of the State v. 
Foster, in which the Supreme Court, in an original proceeding by guo warranto, 
tried by a jury, gave judgment, ousting John Foster from his office of County 
Attorney of Saline County, for failing to prosecute certain persons engaged in 
the sale of intoxicating liquors in that county in violation of the act known as 
the ** Prohibitory Liquor Law.’’ In the Appendix, the decision of the Supreme 
Court of the United States in the same case, on writ of error, affirming the de- 
eision of the Supreme Court of Kansas, is given. 


SAWYER’S REPORTS. VoL. IX. Reports of Cases Decided in the Circuit and District 
Courts of the United States for the Ninth Circuit. Reported by L. S. SawyYER, Counselor 
at Law. Vol. 1X. San Francisco: A. L. Bancroft & Co. 1885. 


All the cases which appear in this volume have already been published in the 
Federal Reporter and in the West Coast Reporter, and most of them have been 
digested from time to time in our Digest of Recent Decisions. It does not, 
therefore, seem necessary or convenient here to speak of them at length. 


Many of them involve constitutional questions of very great importance. Sev- 
eral of them relate to the rights of Chinamen domiciled in those States, and 
concern the question to what extent local police regulations, directed against 
this class of persons, can be upheld under the constitution of the United 
States. One case called the Mining Debris Case,? is of very great importance, 
because in that case the court decide, after the most elaborate argument and 
consideration, a question which must seriously affect all hydraulic mining com- 
panies in the Western States and Territories. They grant a final injunction 
against such a mining company, from so conducting its operations as to cast 
into the Yuba, the Feather and the Sacramento rivers, the debris resulting from 
their mining operations, whereby the channels of those streams have been filled 
up, their navigation impeded, and their waters polluted. These acts are held 
to constitute a public and private nuisance, destructive, continuous, increasing, 
and threatening to continue and increase and be still more destructive. The 
action was brought by a private person, and it is no doubt destined to become 
a leading case, upon the question under what circumstances a private person 
may maintain a bill in equity to enjoin a public nuisance. 

These reports are of great value, whether regard be had to the subject of the 
decisions, to the importance of the interests involved, or to the exceptional 
learning, experience, and ability of the judges. 
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New York Common Law Reports. Book XIII. Reports of Cases Adjudged 
and Determined in the Supreme Court of Judicature, and Court for the Trial 
of Impeachments and Correction of Errors of the State of New York. With 
Copious Notes and References, Tables of Citations, etc. By Edwin Burritt 
Smith and Ernest Hitchcock, Counselors at Law. Book XIII. Containing 
Wendell’s Reports, Vols. 17-21. The Lawyers’ Co-Operative Publishing Com- 
pany, Newark, Wayne County, New York. 1884. 


AMERICAN DECISIONS. VOL. 61. The American Decisions: Containing the 
Cases of General Value and Authority Decided in the Courts of the Several 
States from the Earliest Issue of the State Reports to the Year 1869. Compiled 
and Annotated by A. C. Freeman, Counselor at Law, and author of * Treatise 
on the Law of Judgments,” ‘‘Co-Tenancy and Partition,”’ ‘‘ Executions in 
Civil Cases,” etc. Vol. LXI. San Francisco: A. L. Bancroft & Co., Law 
Book Publishers, Booksellers and Stationers. 1885. 


UnitED States SUPREME CourT REPORTS. Book 21. United States Su- 
preme Court Reports, Vols. 82, 83, 84,85. Embracing all Opinions in 15, 16, 
17 and 18 Wallace, with Others. Cases Argued and Decided in the Supreme 
Court of the United States, in the December Term, 1872, and October Term, 
1873. Complete Edition, with Head-notes, Statements of Cases, Points and 
Authorities of Counsel, Foot-notes and Parallel References. By Stephen K. 
Williams, Counselor at Law. Book XXI. The Lawyers’ Co-Operative Pub- 
lishing Company, Newark, Wayne County, New York. 1884. 


SmitH’s LEaprnG Cases. Epition. A Selection of Leading Cases 
on various Branches of the Law, with Notes. By John William Smith, of the 
Inner Temple, Esquire, Barrister at Law. American Editors: J. I. Clark Hare, 
and H. B. Wallace. Eighth American Edition, from the last English Edition, 
by Willes, Keating, Maude, Chitty, Collins and Arbuthnot, Esquires, with Addi- 
tional Notes and References to American Decisions by Hon. J. I Clark Hare, 
Lucius S. Landreth and Francis A. Lewis, Esqrs., of the Philadelphia Bar. In 
two volumes. Philadelphia: T. and J. W. Johnson & Co., 535 Chestnut Street. 
1885. [This work is really published in four volumes, each so-called volume 
being composed of two ‘“‘ parts,” each of which is of itself a large bound vol- 
ume. It came too late for notice in this issue, but will be noticed in our next.) 


DIGEST OF RECENT CASES. 


DIGEST OF CASES IN THE LAW PERIODICALS. 
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ADMINISTRATION. — Death caused by negligence — Action by foreign adminis. 
trator, can not be maintained where laws of his own State prohibits.—An 
administrator, appointed in another State, can not maintain an action in this State 
under section 422, Code Civil Proc., where the law of the State from whence he derives 
his appointment prohibits him from instituting, maintaining, or prosecuting an action 
in his own State for damages resulting from the wrongful act or omission of another 
in causing the death of his intestate. — Limekiller v. Hannibal & St. Joe R. R., Sup. Ct. 
Kan., Pac. Rep., Feb. 5, 1885. 


— Effect of not presenting secured claim in time to administrator.— When a 
secured claim is not presented to the administrator within one year after grant of let- 
ters of administration, it is not entitled to satisfaction out of the property encumbered 
until claims of every character presented within the year are paid, and it becomesa 
claim of the fifth class. — Buchanon #. Wagnon, Sup. Ct. Texas, Texas L. Rev., Jan, 27, 
1885. 


ADMIRALTY. — What constitutes salvage and how measured. — A technical salvage 
service is one where the services were rendered by parties not connected with the ship 
under circumstances which required removal in consequence of peril, not for the 
purposes of the voyage. There is no rule by which the just compensation can be 
accurately determined. The time, labor, expense, and risk expended and incurred by 
the libellant and the value of the services to the respondent must be considered. What 
is a proper allowance is a question for the sound discretion of the court. —Cain v. St. 
Indiana, U. 8. Dist. Ct. E. D. Pa., Leg. Int., Jan. 23, 1885. 


— Towing steam dredge and scows is a maritime contract — When lien is not 
waived. — A contract to tow a steam dredge boat and two scows to be used in dredging 
upon navigable waters is a maritime contract, and a steam dredge boat and accom- 
panying scows are vessels engaged in navigation and water transportation, and a lien 
attaches for service in towing them to the locality of the dredging ground. A maritime 

ien is not waived by taking notes and renewing them, and a libel may be filed before 
their maturity.—The Alabama and two scows, U.S. Cir. Ct. S. D. Ala., Rep., Feb. 18, 
1885. 


— Towage company — Liability for loss, unless notice of delivery be given to 
consignee.— A transportation company undertook to tow a barge leaded with staves 
from Ravenswood, West Virginia, to Pittsburg, and upon arrival there tied up the barge 
in the company’s landing. For want of proper fastening the barge broke loose and the 
staves were lost. Held, that until reasonable notice was given the consignee of the 
staves of their arrival there was no delivery, and that the company was answerable for 
the loss. The consignee, although the mere agent of the non-resident owner, can sue 
in admiralty in his own name for the value of the staves.— The Nafi City, U. S. Dist. 
Ct. W. D. Pa., Fed. Rep., Jan. 27, 1885. 


— Breach of contract of affreightment— Libel in rem and in personam.—In 
cases of breach of contract of affreightment, a libel will lie in rem against the vessel 
and in personam against her owner. While a court of admiralty will not entertain a 
suit in rem for the breach of a purely executory agreement because no lien is given by 
the law maritime, yet it has jurisdiction in personam of this class of cases, and where & 
State law has annexed a lien to such contracts a court of admiralty will enforce it.— 
The J. F. Warner, U. S. Dist. Ct. E. D. Mich., Fed. Rep., Jan. 6, 1885. 


— Charter-party — Effect of— Stipulation as to sailing— Right of charterer to 
repudiate contract.—A stipulation in the charter-party of a steamer, that she is 
**now sailed, or about to sail, from Benizaf, with cargo, for Philadelphia,” is a stipula- 
tion that she has her cargo on board and is ready to sail. A charter-party with the 
above stipulation was made on the first of August, in Philadelphia. The steamer was 
at Benizaf, in Morocco, only three-elevenths loaded, and did not sail for Philadelphia till 
August 7th, and left Gibraltar August 9th. Before signing the charter-party, the char- 
terers asked to have in it a guaranty that the steamer would reach Philadelphia in time 
to load a cargo for Europe in August, but this was refused. They declined to have 
inserted the words “ sailed from or loading at Benizaf.” On learning when the steamer 
left Gibraltar, they proceeded to look for another vessel. The unloading of the steamer 
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ADMIRALTY — Continued, 
at Philadelpeia was completed September 7th, but the charterers repudiated the con- 
tract. Held, the stipulation was a warranty or a condition precedent, and not a mere 
representation. Time and the situation of the vessel were material and essential parts 
of the contract. The charterers had a right to repudiate the contract, and to recover 
from the owners of the steamer the increased cost of employing another vessel. — The 
Whickham, Sup. Ct. U. 8., Sup. Ct. Rep., Jan. 30, 1885. 


ASSIGNMENT. — Of heritable interest — Construction of.— An assignment of “all my 
right, title and interest in the estate of L., intending hereby to convey all right and 
title of and to property personal, real, or mixed, which I have or may have as heir of 
said L., including also any right, title, and interest I may have or have now to any money 
in the hands of C., derived from the sale by myself and mother of the farm occupied 
by father in his lifetime,” includes a sum of money derived from such sale and deposited 
in a savings bank, the deposit book of which was kept by said C., and the assignee will 
hold the same against a creditor of the assignor. — Swan v. Warren, Sup. Jud. Ct. Mass., 
Rep., Feb. 4, 1885. 


— Preference in voluntary assignment not necessarily fraudulent — Nor in- 
valid when made to “ heirs,’’ etc., of assignee.— An intent to defraud creditors 
can not be inferred from the mere fact that a general assignment has been made by an 
insolvent debtor for the benefit of his creditors, nor from the fact that, in such an 
assignment, the assignor has preferred some of his creditors to others. An assignment 
is not invalid because made to the assignee, “‘ his heirs, administrators, and assigns,” 
instead of running to his successors and assigns, especially where part of the prop- 
erty assigned is real estate; nor because of ithe fact that after making an assignment 
the assignor remained in the store as an employe, under the supervision of the 
assignee, is not conclusive evidence of fraud in making the assignment. — Bates v. 
Simmons, Sup. Ct. Wis., N. W. Rep., Feb. 21, 1885. 


— Fraudulent transfer—Effect of— Omission of property fraudulently trans. 
ferred from inventory will not justify attachment— Assignor not obliged 


to select homestead. — Transfers of property prior to making an assignment, under 
the present statute of Wisconsin, instead of having the effect of avoiding the assign- 
ment, are themselves voidable under the assignment. The omission of property fraudu- 
lently transferred before making an assignment from the inventory, will not invalidate 
the assignment, under section 1697 of the Revised Statutes of 1878, nor entitle an 
attaching creditor to obtain a preference over other creditors by virtue of his attach- 
ment. There is no obligation on the part of an assignor to make any seleetion of a 
homestead claimed by him as exempt. — Batten v. Smith, Sup. Ct. Wis., N. W. Rep., 
Feb. 21, 1885. 


ATTORNEY AT Law.— Authority of attorney to release judgment.—A release of a 
judgment was entered upon the appearance docket by a person who signed the release 
as *“‘ attorney of record,” but he was not an attorney of the judgment creditor, and had 
no authority from the judgment creditor to enter such release, and the judgment had 
never been paid or satisfied ; held, that the release was void— first, because the person 
entering the release had no authority therefor from the judgment creditor; and, second, 
because an attorney at law has no power, except by special authority from his client, 
to release his client’s judgment where the judgment has not been paid or satisfiec. — 
Rounsaville v. Hazen, Sup. Ct. Kan., Pac. Rep., Feb. 5, 1885. 


— Lien of solicitor on property reclaimed.—Certain unsecured creditors of a rail- 
road company in Alabama instituted proceedings in equity in a court of that State, on 
behalf of themselves and of all other creditors of the same class who should come in 
and contribute to the expenses of the suit, to establish a lien upon the property of that 
company in the hands of other railroad corporations which had purchased and had 
possession of it. The suit was successful, and the court allowed all unsecured cred- 
itors to prove their claims before a register. Pending the reference before a register 
the defendant corporations bought up the claims of complainants and other unsecured 
creditors. Thereupon the solicitors of complainants filed their petition in the cause, 
to be allowed reasonable compensation, in respect of the demands of unsecured cred- 
itdrs (other than their immediate clients), who filed their claims under the decree, and 
to have a lien declared therefor on the property reclaimed for the benefit of such cred- 
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ATTORNEY aT Law —Continued. 


Bal Lor-BAILEE. — See CONVERSION. 


BILLS AND NOTES. — See HUSBAND AND WIFE. 
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itors. The suit between the solicitors and such defendant corporations was removed 
to the Circuit Court of the United States. Held, the claim was a proper one to be 
allowed; and it is also proper to give the solicitors a lien upon the property brought 
under the control of the court by the suit and the decree thereon, such lien being 
authorized by the law of Alabama. —Cent. R. R., etc., Co. v. Pettus, Sup. Ct. U. §,, 
Cent. L. J., Feb. 20, 1885. 


BANKS AND BANKING. — Unaccepted draft not an assignment of the fund drawn 
on. — A draft on a bank is not an assignment of its amount before acceptance. — Gram. 
nel v. Carmer. — Sup. Ct. Mich., Rep., Jan. 28, 1885. 


— Liability of bank for negligence in giving notice to bank —Forwarding 

bills for collection. — A bank in Pittsburg sent to a bank in New York for collection 
eleven unaccepted drafts, dated at various times through a period of over three months, 
and payable four months after date. They were drawn on Walter M. Conger, Secretary 
Newark Tea Tray Co., Newark, N. J., and were sent to the New York bank as drafts on 
the tea tray company. The New York bank sent them for collection to a bank in 
Newark, and in its letters of transmission recognized them as drafts on the company. 
The Newark bank took acceptance from Conger individually, on his refusal to accept as 
secretary, but no notice of that fact was given to the Pittsburg bank until after the first 
one of the drafts had matured. At that time the drawers and an indorser had become 
insolvent, the drawers having been in good credit when the Pittsburg bank discounted 
the drafts. Held, that the New York bank was liable to the Pittsburg bank for such 
damages as it had sustained by the negligence of the Newark bank. — Exchange Nat, 


Bank of Pittsburg, Pa.,v. Third Nat. Bank of City of N. Y., Sup. Ct. U. S., Alb. L.J., 
Feb. 7, 1885. 


BILL OF SALE.— Requirements under new statute to avoid presumption of 

fraud. — Under the Statutes of Nevada every sale made by a vendor of goods and 
chattels in his possession, or under his control, unless the same be accompanied by an 
immediate delivery and continued change of possession, of things sold, shall be con- 
clusive evidence of fraud as against the creditors of the vendor. A bill of sale, in- 
tended by the parties to cover a ** wood and coalranch, * * * tegether with the 
wood chopped, and piled or pitted, and all the coal burned, with two horses and one 
wagon,” is not good, as against creditors of the vendor, in the absence of other acts by 
the parties sufficient to make out a complete legal delivery and change of possession. 
The dismission from service of the employes of the vendor in a bill of sale will not, of 
itself, operate as an act sufficient to make out a complete delivery and change of pos- 


session of the property. — Comaita v. Kyle, Sup. Ct. Nev., Pac. Rep., Feb. 19, 1885; West 
C. Rep., Feb. 19, 1885. 


Bonps. — Of private corporation, negotiable.—A coupon bond of a private corpora- 

tion, payable to bearer, and secured together with other bonds of the same character 
by a mortgage on the works of the company, is a negotiable instrument, and the mere 
addition of the seal of the corporation does not destroy its negotiability. When such 
bond is delivered by a person having possession of the same to another party who gives 
value for it and takes it without notice of any defect in the title, the title passes to the 
transferee irrespective of any defect in the title of the transferer.— Mason v. Frick, 
Sup. Ct. Pa. W. N. C., Jan. 22, 1885; Leg. Int., Feb. 27, 1885. 


—- Suit may be brought on coupon or interest warrant, though detached from 


bond. — Suit may be brought upon an overdue interest coupon in the ordinary form, 
severed from a railroad corporation bond payable to bearer, and interest may be recov- 
ered upon the amount of said coupon from the date of maturity when payment thereof 
has been refused. An interest warrant attached to such a bond, which warrant is in- 
tended to serve as a coupon, may be sued upon as such by the holder, though severed 
from the bond, even though it contains no express words of negotiability, provided it is 
not made payable to any particular person. In such suit interest is recoverable on the 


warrant from the date of its maturity. — Philadelphia & R. R. R. Co. v. Smith, Sup. Ct. 
Pa., W. N. C. Jan. 22, 1885. 
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Bonps (CouNTY) —Irregular recitals in—Effect of estoppel of county to deny 
validity when— Practice as to verdict. — Bonds issued by Anderson County, in 
Kansas, under legislative authority, and in payment of its subscription to the stock of 
arailroad company, after the majority of the voters of the county had at an election, 
voted in favor of subscribing for the stock and issuing the bonds, recited, on their face, 
the wrong statute, but also stated that they were issued “ in pursuance to the vote of the 
electors of Anderson County, of September 153, 1869.” The statute in force required that 
at least thirty days’ notice of the election should be given, and made it the duty of the 
board of county commissioners to subscribe for the stock and issue the bonds, after such 
assent of the majority of the voters had been given. In a suit against the board on 
coupons due on the bonds, brought by a bona fide holder of them, it appeared by record 
evidence that the board made an order for the election thirty-three days before it was 
to be held, and had canvassed the returns and certified that there was a majority of 
yoters in favor of the proposition, and had made such vote the basis of their actionin 
subscribing for the stock and issuing the bonds to the company; and the court directed 
the jury to find a verdict for the plaintiff. Held, the statement in the bonds, as to the 
vote, was equivalent to a statement that the vote was one lawful and regular in form, 
and such as the law then in force required, as to prior notice; as respected the plain- 
tiff, evidence by the defendant to show less than thirty days’ notice of the election 
could not avail; the rights of the plaintiff were not affected by any dealing by the 
board with the stock subscribed for; the issue or use of the bonds not having been 
enjoined, for two years and a half between the day of election and the time the 
company parted with the bonds for value, and the county having for ten years paid the 
interest annually on the bonds, it was estopped, as against the plaintiff, from defend- 
ing, on the ground of a want of proper notice of the election; as the bill of exceptions 
contained all the evidence, and the defendant did not ask to go to the jury on any ques- 
tion of fact, and the questions were wholly questions of law, and a verdict for the 
defendant would have been set aside, itwas proper to direct a verdict for the plaintiff. — 
Board of County Commrs. v. Beal, Sup. Ct. U. S., Sup. Ct. Rep., Feb. 23, 1885. 


BonpDs (MUNICIPAL). —Issued in fraud — Burden on plaintiff to show he is a bona 
fide holder—Jury may reject testimony of witness unworthy of credit.— 
When it is shown that municipal bonds were in fraud of the rights of defendant, the 
burden is cast upon the plaintiff to show that he is a holder in good faith and for value. 
When a witness has shown himself unworthy of credit by his attempt to falsify the 
transaction of the sale of bonds, the jury may reject the testimony, although he was not 
impeached or contradicted by direct evidence. — Tracy v. Town of Phelps, U. 8S. Cir. Ct. 
N. D.N. Y., Kan. L. J., Feb. 21, 1885. 


— When negotiable — Jurisdiction of U.S. courts is not affected by any equities 
existing between the body issuing and prior holders.—A municipal bond, 
issued under the authority of law, for the payment, at all events, to a named person or 
order, a fixed sum of money, at a designated time therein limited, being indorsed in 
blank, is a negotiable security within the law merchant. Its negotiability is not affected 
by a provision of the statute under which it was issued, that it should be “ payable at 
the pleasure of the district at any time before due.” Consistently with the actof March 
3, 1875, determining the jurisdiction of the Circuit Courts of the United States, the 
holder may sue thereon without reference to the citizenship of any prior holder, and 
unaffected by the circumstance that the municipality may be entitled to make a 
defense, based upon equities between the original parties. — Independent School Dist. 
of Ackley v. Hall, Sup. Ct. U. S., Cent. L. J., Feb. 6, 1885. 


BUILDING ASSOCIATIONS.— Rights of withdrawing stockholder.—A withdrawing 
stockholder in a building association can only recover the withdrawal value of his 
stock under the constitution and by-laws of the association, and not its par value, even 
though it has matured. Such a stockholder can not withdraw so long as his stock is 
held in pledge, nor after the maturity of the stock. After the maturity of the stock, a 
stockholder is entitled not to the matured value of the stock, but to an equal division 
of the assets, less expenses and losses. — Laurel Run Building Association v. Sperring, 
Sup. Ct. Pa., W. N. C., Jan. 8, 1885. 


CHAMPERTY.— Champertous contract defined.— A contract based upon a champertous 
agreement is void. Although said contract is in form an assignment of the claim, and 
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CHAMPERTY — Continued. 


suit is brought in the assignee’s name, if it was made for the purpose of carrying on 
litigation, without expense to, and free from the control of the assignor, who received 
and is to receive nothing except a share of the recovery, the transaction is champer- 
tous, and the action should be dismissed, if defendant so asks, as soon as the court 


ascertains its nature. — Stewart et al. ». Welch, Sup. Ct. Com. Ohio, Week. L. B., Feb, 
23, 1885. 


ComMMON CARRIER.—Overturning of stage— Evidence admissible to show negli- 

gence — What plaintiff must show to prove negligence. — Where a stage coach 
is overturned at night, by reason of running upon a rock on the side of the roadway, 
evidence that the lamp of the stage on the side which collided with the rock was not 
lighted at the timé of the accident is admissible as tending to show negligence on the 
part of the driver, although the driver testified that it was a starlight night and he was 
able to see the road track, the wheel and the rock just before the accident, and that the 
light would not have assisted him. So, also, evidence is admissible of the manner and 
character of the driving of the stage before and after the accident. An injury to a pas- 
senger, resulting from the overturning of a stage coach, is presumed to have been 
caused by the negligence of the carrier. In an action to recover for such injury, the 
plaintiff establishes a prima facie case, by proving the relation of carrier and passenger, 
the overthrow, and the injury resulting therefrom, He need not show the particular 
defect or cause of the accident, until the presumption of negligence on the part of the 
carrier is rebutted. To rebut such presumption, the carrier must show that he exer- 
cised the greatest degree of diligence practicable under the circumstances. — Sander- 
son v. Frazier, Sup. Ct. Col., West C. Rep., Feb. 19, 1885. i 


— Steamship company — Liability of— Modified liability — Negligence. — After 

goods have been delivered by a common carrier at its depot, the consignee has a rea- 
sonable time within which to remove them, during which the liability of the carrier as 
an insurer continues. But after the expiration of such reasonable time, the liability of 
the carrier becomes modified, and it is only bound to exercise ordinary care to secure 
the safety of the goods. The liability is that of a bailee for hire, and grows out of the 
original contract. If, after the liability of a carrier as an insurer ceases, goods of a 
consignee in its possession are destroyed or damaged, the carrier is only liable in case 
the loss occurred by reason of its negligence, which is a question of fact which must be 
proven to the satisfaction of the jury, by the party seeking to recover. — National Line 
Steamship Co. v. Smart, Sup. Ct. Pa., W. N. C., Feb. 26, 1885. 


— Right of shipper to transportation at legal rates.—A shipper has a right to 

have his goods transported at legal rates over the usual line of a common carrier of 
such goods; and if, to procure the services of such carrier, the shipper is compelled to 
pay illegal rates established by the carrier, the payment is not such a voluntary pay- 
ment as will preclude recovering back the legal charge; nor will it preclude such re- 
covery if the payments, by arrangement of parties, are made at the end of each month.— 
Peters v. Marietta & Cin. R. Co., Sup. Ct. Ohio, Alb. L. J., Jan. 10, 1885. 


— Claim for overcharge— Recoverable by one not owner of goods.—One with 

whom a contract for the carriage of goods is made, and who is described therein as 
consignor, consignee, and sole owner, may recover for an overcharge exacted by the 
carrier as a condition for the delivery of the goods, although he was not, in fact, the 
owner, and did not personally furnish and pay the overcharge. — Waterman v. Ch. M. & 
St. P. R. R. Co., Sup. Ct. Wis., Rep., Jan. 28, 1885. 


CONSTITUTIONAL Law. — Election must conform to provisions of statute. — Where 


an office is filled by election, the election must conform to the requirements of the con- 
stitution, and each elector of the district is entitled to vote for a candidate for each 
office to be filled at the election. A statute authorizing the election of four members 
of a police board at the same election, but which denies to an elector the right to vote 
for more than two members is in conflict with Art. V of the constitution. — State v. 
Constantine, Sup. Ct. Ohio, Am. L. J., Feb. 7, 1885; Week. L, B., Jan. 12, 1885. 


— Section 5942, R. S. O., Excepting domestic wine from prohibition of traffic 


in intoxicating liquors, constitutional. — That clause of section 5942 of the Revised 
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Statutes, which provides that “ the provisions of the last section, concerning the sale 
ef intoxicating liquors to be drank where sold, and this section, do not extend to the 
sale of wine manufactured from the pure juice of the grape cultivated within this 
State,” is not in conflict with sect. 8, art. I., of the constitution of the United States, 
which gives to Congress the exclusive power “to regulate commerce with foreign 
nations and among the several States, and with the Indian tribes.””— McGuire v. State, 
Sup. Ct. Ohio, Week. L. B., Feb. 16, 1885. 


— Eminent domain can only be exercised for — Legislature of Missouri has no 


power to authorize city to issue bonds for private benefit — Public use. — The 
general grant of legislative power in the constitution of a State does not authorize the 
Legislature, in the exercise either of the right of eminent domain or of the right of 
taxation, to take private property, without the owner’s consent, for any but a public 
object. The Legislature of Missouri has no constitutional power to authorize a city to 
issue its bonds by way of donation to a private manufacturing corporation. — Cole v- 
City of LaGrange, Sup. Ct. U. 8., Sup. Ct. Rep., Feb. 16, 1885. 


— State statute authorizing erection of mill and dam on non-navigable stream 


on terms constitutional.—A statute of a State, authorizing any person to erect and 
maintain on his own landa water-mill and mill dam upon and across any stream not navi - 
gable, paying to the owners of lands flowed damages assessed in a judicial proceeding 

does not deprive them of their property without due process of law, in violation of the 
fourteenth amendment of the constitution of the United States. — Head r. Amoskeag 
Mfg. Co., Sup. Ct. U. S8., Sup. Ct. Rep., Feb. 23, 1885. 


— Construction of statute— Municipal subscription to railroad bonds may be 


confirmed by subsequent legislation. — That construction of a statute should be 
adopted which, without doing violence to the fair meaning of the words used, brings it 
into harmony with the constitution. A municipal subscription to the stock of a railroad 
company, as in the aid of the construction of a railroad, made without authority pre- 
viously conferred may be confirmed and legalized by subsequent legislative enactment, 
when legislation of that character is not prohibited by the constitution, and when that 
which was done would have been legal had it been done under legislative sanction 
previously given. — Grenada Co. v. Brown, Sup. Ct. U. S., Rep., Jan. 21, 1885. 


— Special legislation, limitation on — Part of special act invalid does not nec- 


essarily nullify entire act.— Under a constitutional limitation, prohibiting the Legis- 
lature from passing a special law in cases where a general law can be made applicabl 


the question whether or not a gencral law can be made applicable for a given cemeuaad 


is for the Legislature to‘determine. The courts, however, will review such determina- 
tion, if it clearly appears that a special act was passed by reason of bad faith on the part 
of the Legislature, or without due investigation and deliberation, or the exercise of 
sound judgment. But every question of doubt should be resolved in favor of the 
validity of the act challenged. A special act of the Legislature amending and revising 
a city charter, does not necessarily entirely fail because a portion of it is unconstitu- 
tional. — Carpenter v. People, Sup. Ct. Col., West C. Rep., March 5, 1885. 


— City of Stillwater —Invalidity of charter requirements as to sidewalks— 


Prescribing liability of lot-owners.— The charter of the City of Stillwater provides 
that it shall be the duty of all owners of land adjoining any street, lane, or alley in said 
city “to construct, reconstruct, and maintain in good repair such sidewalks along the 
side of the street, lane, or alley next to the lands of such owner, respectively, as may have 
been heretofore constructed, or shall hereafter be constructed or directed by the city 
council to be bait; ;” and it also provides that ‘tsuch owners shall be liable for all 
d ,» tow ver resulting, from their default or evident neglect in not keeping 
such sidewalk in good repair, and in safe, passable condition.” Held, that this latter 
provision, so far as it assumes to make the owners liable to others than the city, is un- 
constitutional. — Noonan v. City, Sup. Ct. Minn., N. W. Rep., March 7, 1885. 


ConTRACT. —Implied contract. — Where a church building for missionary purposes ha 


been built by a Catholic priest, there is no implied agreement that the money advanced 
by him should be repaid by the church organization within whose parish limits the 
structure has been erected. — Twigg v. Treacy, Sup. Ct Pa., Leg. Int., Feb. 6, 1885. 
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—To convey homestead, wife not a party, not valid—Consideration paid 
can not be recovered. —Plaintiff made a contract, agreeing to convey the tract of 
land occupied by himself and family asa homestead. As a part of the purchase price 
defendant executed and delivered to plaintiff a promissory note for $200,and madea 
cash payment of $40. The signature or consent of plaintiff’s wife to the contract and 
sale was never obtained, no deed of conveyance was ever made to defendant by plain- 
tiff and his wife, nor was defendant ever given possession of the homestead. Plaintiff 
brought suit to recover upon the promissory note given as part of the purchase price, 
and defendant asks to recover back the $40 which he paid. Held, that the contract 
to convey the homestead, made without the consent of plaintiff’s wife, is void, and 
that the note and money given and paid by the defendant, as an advance payment 
on the homestead, was without consideration. And also held, that the defendant 
having voluntarily paid the sum $40 on such void contract with full knowledge of 


all the facts and circumstances relating thereto, can not recover it. —Thimes r, 
Stumpff, Sup. Ct Kan., Pac. Rep., Feb. 5, 1885. 


— Agent’s authority must be in writing to execute contracts for land — When 


acts of performance constitute ratification.—An agent must have authority in 
writing to execute a valid contract for the sale of land or an interest therein. Wherea 
contract to sell and convey lands is invalid as to one of the owners because executed 
by an agent without written authority, mere acts of part performance on the part of 
the vendee will not render the contract valid as to such vendor without some such dis- 
tinct act of ratification on his part as would establish, as between himself and the ven- 


dee, mutuality of obligations. — Dickenson v. Wright, Sup. Ct. Mich., N. W. Rep., Feb. 
21, 1885. 


— Agreement tosubmit to arbitration, when binding — Action when can not be 


maintained. — Where a contract to do work and furnish materials requires an inspec- 
tion and estimate by the engineer in charge of the work before any payment can be 
demanded, such stipulation forms a condition precedent, and no right of action exists 
until such inspection and estimate are made. Or, if a dispute arises between the contract- 
ing parties as to the quality or sufficiency of any work performed under the contract, 
the dispute must be settled in the manner and by the person provided by the contract, 
before a resort can be had to another forum. Causes suflicient to excuse a resort to the 
arbiter, designated in the agreement, may arise, as where he refuses to act, or is pre- 
vented from acting by the opposite party. But one ofthe parties can not arbitarily 
ignore or revoke the stipulation, and resort in the first instance to the courts. — Denver 
& N. O. Constuction Co. v. Stout, Sup. Ct. Col., West. C. Rep., Feb. 19, 1885. 


— Parol contract for sale of land voidable only, not void per se. — Before an 


action can be brought for damages for breach of a parol contract to convey land there 
must be an actual rescission. A parol contract for the sale of land is neither illegal nor 
per se void, but voidable only, hence, if the vendor does nothing by way of repudiation 


he can not be visited with damages. — Allison v. Montgomery, Sup. Ct. Pa., Wash. L. 
Rep., Jan. 31, 1885. 


— Instance of nudum pactum—Agreement between judgment debtor and 


creditor. — An agreement between judgment debtor and creditor that, in consideration 
of the debtor paying down part of the judgment debt and costs, and on condition of his 
paying to the creditor, or his nominee, the residue by installments the creditor will not 
take any proceedings on the judgment, is nudum pactum, being without consideration, 
and does not prevent the creditor, after payment of the whole debt and costs, from pro- 
ceeding to enforce payment of the interest upon the judgment. Pinnel’s Case, 5 Rep. 
117 a, and Cumber v. Wane, 1 Str. 426, followed. An agreement not to take proceedings 
if the debtor shall pay certain specified installments “ until the whole of the said sum of 
2,090/, 19s. shall have been fully paid,” the said sum being the principal alone without 
interest, gives the creditor no right to interest if the condition as to payment of install- 
ments is fulfilled. — Foakes v. Beer-House of Lords, Am. L. Reg., Jan., 1885. 


—— Measure of damages for breach of contract to assign insurance policy. —A 


contract to assign an insurance policy to the purchaser of the insured property is a con- 
tract of sale, and the measure of damages for breach thereof is only that amount neces- 
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CoxTRACT — Continued. 
sary to procure a policy for the remainder of the time it had to run, not the value of the 
house, which burned down while the promisee relied upon the fulfillment of the contract 
and neglected to insure.— Dodd v. Jones, Sup. Jud. Ct. Mass., Am. L. Reg., Jan., 1885. 


—Executory contract of sale — When title remains in vendor — Rights of credi- 
tors— Presumption as to vendor's title after lapse of two years. — In an execu- 
tory contract of sale, through which title does not pass to the vendee until payment of 
the purchase-money, evidenced by notes given, the title remains in the vendor and in 
such cases the creditors of the executory vendee, even without notice of the rights of 
the vendor, acquire no right to subject the property to the debts of the vendee, without 
paying or tendering to the vendor the balance due. No presumption arises until 
possession has remained with the vendee for two years that title held under such agree- 
ments is with the possession, on which creditors or purchasers may rely, though the 
instrument evidencing the contract is not registered. — City Nat. Bk. v. Tufts, Sup. Ct. 
Texas, Texas L. Rey., Feb. 17, 1835. 


—Executory contract — Obligation on part of vendee to rescind — Acceptance. — 
In case of an executing agreement to furnish a piece of machinery guaranteed to work 
satisfactorily, the person to whom it is furnished has the right to make a trial of it, rea- 

ble as respects both time and manner, before formally accepting it, and a right to 
reject it if it does not work satisfactorily. If, upon such reasonable trial, it does not 
work satisfactorily, it is not necessary for him to returnit (in the absence of an express 
agreement to that effect), but it is sufficient, if within a reasonable time, he notify the 
person furnishing it in substance that it does not work satisfactorily, and that he de- 
clines to accept it. — McCormick Harvesting Machine Co. v. Chesrown, Sup. Ct. Minn., 
N. W. Rep., Jan. 10, 1835. 


— See DAMAGES. 


CONVERSION. — What constitutes — Bailee of third person refusing to deliver 
until satisfied of ownership, not guilty of conversion — When otherwise. — 
A refusal to deliver an article of personal property to the one entitled to it on demand, 
is prima facie evidence of aconversion. It is no conversion in a bailee, who has re- 
ceived an article in good faith from a third person, to refuse to deliver it to the owner 
making the demand until he has had an opportunity to satisfy himself in regard to the 
ownership. A servant receiving a chattel from his master ought not to give it up with- 
out consulting his master with regard to it; but, ifafter such consultation he relies on 
his master’s title, and refuses to comply with the owner’s demand, he is guilty of acon- 
version. — Singer Mfg. Co. v. King, Sup. Ct. R. 1., Am. L. Reg., Jan., 1885. 


CORPORATIONS. — When statute of limitations applies as to assessment on stock- 
holders. —In respect of an action for an assessment, the statute of limitations runs in 
favor of the stockholder and against the corporation only from the date of assessment 
and notice. — Smith v. Mercer Co. Ins. Co., Sup. Ct. Pa., Cent. L. J., Feb. 27, 1885. 


— Assignee of stock may compel issue of certificate on tender of unpaid install- 
ments— When limitation commences. — If an installment of stock in a railroad 
company remain unpaid by the original subscriber, an assignee of the stock, who is 
willing to comply with the corporate regulations respecting the issue of stock certifi- 
cates and the transfer of stock, may, upon making a proper tender of the unpaid 
installment, with the interest thereon, maintain an action in equity, against the cor- 
poration, to compel it to issue to him a stock certificate. As against such an action, the 
statute of limitations will begin to run from the time of such tender. — Railroad Co. v. 
Fink, Sup. Ct. Com. Ohio, Am. L. J., Feb. 7, 1885; Week. L. B., Jan. 26, 1885. 


— Company bound for value of forged certificates of stock issued by its duly 
appointed secretary.— The secretary of a joint stock company issued a share certifi- 
cate which purported to be signed by a director and by the secretary, and bore the seal 
ofthecompany. The director’s signature was forged and the seal had been improperly 
affixed. It was the regular and authorized duty of the secretary to have transfers regis- 
tered, to procure the preparation, execution, and siguature of certificates with all 
requisite and prescribed formalities, and to issue them. The plaintiff, to whom the 
shares were transferred by the person to whom the forged certificate was issued, 
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CoRPORATIONS — Continued, 


applied to the company to have the shares registered in his name. The company re. 
fused to register them on the ground that the certificate was forged. Held, thut the 
company having made it the duty of their secretary and within the scope of his author. 
ity to warrant the genuineness of the certificates he issued, the plaintiff was entitled to 
recover the value of the shares from the company. — Shaw v. Port Phillip and Col, 
Gold Mining Co., High Ct. Just. Eng., Am. L. Reg., Feb., 1885. 


—— Though president owns nearly all the stock he can not mortgage corporation 
property or confess judgment — And a receiver may object if such be done.— 
That the president of a corporation is the owner of all its capital stock, except two 
shares, and is its superintendent and treasurer, and the active manager of its affairs, 
and was accustomed to borrow money for the company’s use, will give him no power to 
encumber its property by a mortgage or judgment confessed for money borrowed. The 
corporation having become insolvent, its receiver, as the representative of creditors, has 
the capacity to take the objection that a judgment against the corporation by confession 
was not obtained in such a manner as to be binding upon the corporation. — Stokes r, 
N. J. Pottery Co., Sup. Ct. N. J., Cent. L. J., Feb. 6, 1885. 


—— See JURISDICTION (FEDERAL) ; RAILROADS. 


CRIMINAL Law.— Evidence as to previous similar offense— When admissible— 
Separation of jury. — A prisoner can not be-convicted of the offense charged merely 
because he has committed another offense, either of a similar or dissimilar kind, nor 
can such evidence be received to impeach his general character, nor merely to proyea 
disposition to commit crime; but evidence of the commission of another offense by the 
prisoner may be admitted to prove motive, to show guilty knowledge and purpose, and 
to rebut any inference of mistake, and to connect the other offense with the one charged as 
part of the same object to be obtained. Defendant’s testimony having been admitted that 
tended torebut the theory of the Commonwealth as to question of motive, it was proper 
to refuse admission of prisoner’s declaration made afterwards, as it was no part of the 
res geste. Evidence that the deceased, ten years previous to her death, had been seen 
to take arsenic, not admitted unless it was to be followed by other evidence bringing 
the habit down to a reasonable period before the murder. A doctor being called to 
attend one of the jurors who was suddenly taken sick, and holding no conversation with 
any but the sick juror, and then only about his sickness, and being present in the jury- 


room, does not make a separation of the jury. (See, also, Alexander v. Common- 


wealth, 41 Legal Intelligencer, 321.) —Goershen v. Commonwealth, Sup. Ct. Pa., Leg. 
Int., Jan. 23, 1885. 


— Burglary — Evidence of.— Where a defendant was charged with burglary and it 

was shown upon the trial that the outside door of the building, or granary, which 
it was alleged the defendant broke and entered in the night time, was closed and 
latched a few hours before the crime was committed, and the next morning was found 
open, and certain oats and rye taken, held, that the jury were justified in finding upon 
this evidence that there was an actual breaking and entry into the building within the 
meaning of the law. —State v. Gronnig, Sup. Ct. Kan., Pac. Rep., Feb. 5, 1885. 


— Use of mails in aid of lotteries by purchaser of ticket not indictable.—A 

citizen who mails a letter to a lottery dealer ordering lottery tickets, and inclosing the 
funds to pay for them, does not thereby commit an offense against the United States, 
the statute (section 3894) being intended to prohibit the use of the mails only by lottery 


dealers, and others using the mails for purpos2s of deception. — U. S. v. Mason, U. 8. 
Cir. Ct. East. Dist. Va., Fed. Rep., Feb., 17, 1885. 


— Manslaughter may be without evil intent.—To constitute manslaughter where 

there is no evil intent it is not necessary that the killing should be the result of an un- 
lawful act; it is sufficient if it is the result of reckless or foolhardy presumption, judged 
by the standard of what would be reckless in a man of ordinary prudence under the 
same circumstances. The defendant, who publicly practiced as a physician, being 
called upon to attend a sick woman, caused her, with her consent, to be kept in flannels 
saturated with kerosene for three days, by reason of which she died. There was evi- 
dence that he had made similar applications with favorable results in other cases, but 
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—— Bail may be taken after verdict, and before sentence. —In a criminal case, “ ex- 


DIGEST OF RECENT CASES. 317 


that in one the effect had been to blister and burn the flesh, as in the present case. 
Held, that the jury having found that the application was made as the result of fool- 
hardy presumption or gross negligence, a conviction of manslaughter was proper.— 
Commonwealth v. Pierce, Sup. Ct. Mass., Am. L. Reg., Feb., 1885. 


— Requisites of indictment for shooting with intent to kill —Proof—Error to 


charge jury to infer that gun was loaded. — In order to convict of shooting at with 
intent to kill, it must be averred and proved that the gun was loaded with powder and 
a bullet or some other destructive substance, which when discharged from the gun is 
calculated to produce death. The fact that the gun was so loaded may be proved by 
either direct or circumstantial evidence. Where, during an angry and violent alterca- 
tion between the prisoner and the prosecuting witness, the former threatened to shoot 
the latter, and immediately thereafter procured a gun and discharged it at the latter, it 
is error for the court to charge the jury, that from this threat alone, they might infer 
that the gun was loaded. — Fastbinder v. State, Sup. Ct. Ohio, Wash. L. Rep., Jan. 24, 


1885. 


cept for capital offenses where the proof is evident or the presumption great,” after a 
verdict of guilty and before sentence, the court may, in its discretion, take a recogni- 
zance for the appearance of the prisoner to abide the judgment of the court. After fail- 
ure to so appear, and on forfeiture of the recognizance, the sureties are liable on the 
recognizance. — Hampton v. Ohio, Sup. Ct. Ohio, Wash. L, Rep., Jan. 24, 1885; Week. L. 


B., Jan. 12, 1885. 


— Steward of club not indictable for selling liquor owned by club to members 


only. — Ifa club of men bona fide buy and own in common a stock of liquors, to be de- 
livered by their steward only to actual members upon receipt of checks previously 
obtained from him at five cents each, such a delivery to a member for such checks, bona 
fide made, is not an illegal sale by such steward, and he is not indictable for unlawfully 
keeping liquors with intent to sell. — Commonwealth rv. Pomphret, Sup. Jud. Ct. Mass., 
Am. L. Reg., Jan., 1885; Rep., Jan. 28, 1885. 


— Common law in relation to crimes never existed in Ohio— Retrial of pris- 


oner, when admissible — Former jeopardy.—In Ohio neither the common law in 

relation to crimes, nor the common-law distinction between felonies and misde- 

meanors, nor the doctrine of merger in criminal cases, has at any time existed; the 

accused may be found guilty of the principal offense charged in the indictme it, or ac- 

quitted thereof and found guilty of any offense in terms or by necessary implication 

charged in the indictment; the constitutional inhibition against a second trial for the 
same offense, embraces all criminal prosecutions; and the rule is that the accused is 
once in jeopardy, when the plea of not guilty is interposed to a valid indictment, and the 
jury issworn. While a jury in acriminal case may, in certain circumstances, be dis- 
charged, and the accused lawfully subjected to another trial, this can only be done 
where he has consented to the discharge, or been guilty of such fraud in respect to the 
conduct of the trial as that he was in no real peril, or where there is urgent necessity 
for the discharge, such as the death or serious illness of the presiding judge or a juror, 
the serious illness of the prisoner, the ending of term before verdict, or the inability of 
the jury to agree, after spending such length of time in deliberation as, in the opinion 
of the judge, sustained by the facts disclosed in the record, renders it unreasonable and 
improbable that there can be an agreement. — Mitchell v. State, Sup. Ct. Ohio, Week. L. 


B., Jan. 12, 1885. 


— Writ of replevin levied on Sunday—Recaption not criminal.—A writ of 


replevin was levied upon Sunday, and was therefore illegal. Held, that recapture on 
the same day was not resistance to an officer in the exercise of his duty.— Bryant v. 


State, Sup. Ct. Neb., Rep., Jan. 21, 1885. 


— Conviction for manslaughter— Accused on re-trial may be convicted of 


murder. — Where accused, on trial for murder, is convicted of the lesser offense of 
manslaughter, and the verdict is set aside and a new trial granted, at his own instance, 
he may, on the re-trial, be convicted of the higher offense of murder. — Commonwealth 


v. Arnold, Ct. App. Ky., Crim. L. Mag., Jan., 1835. 
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CRIMINAL Law —Continued. 

—— Homicide, when not excusable. — The voluntary killing of a human being in order 
to use his flesh for the preservation of their own lives, is a criminal offense, even though 
the slayers are, at the time, adrift in the middle of the ocean, and his flesh is necessary 
to prolong their lives. —In re Dudley, Crim. L. Mag., Jan., 1885. 


— Inadmissibility of evidence as to adultery of accused with widow of de- 
ceased. — On atrial for murder, evidence of an act of adultery by the accused with the 
widow of the deceased, four or five days after the killing, is not admissible as tending 
either to show that the motive for the killing was not self-defense, as claimed by the 
accused, or to rebut any presumption of innocence arising from the circumstances 
under which the killing was done.—Traverse v. State, Sup. Ct. Wis., Crim. L. Mag,, 
Jan., 1885. 


—— See LIBEL. 


DAMAGES.— Measure of—Sale of boiler through explosion of which mill was 
burnt.—A. purchased a boiler from b.; the boiler exploded and A.’s mill was burnt 
down. A. brought an action of deceitagainst B. Held, that the rental value of the mill 
during the necessary time for making repairs was part of the damages. — Erie City Iron 
Works v. Barber, Sup. Ct. Pa., Leg. Int., Feb. 6, 1885. 


— Evidence, admissibility of, as to—Fright of horses. —In an action for an in- 
jury to the plaintiff alleged to have been caused by the fright of her horse, by steam 
escaping from the defendant's mill, situated on the margin of the public highway; held, 
that evidence was admissible to show that other horses, ordinarily safe, when driven by 
it on other occasions a short time before and after, when the construction and use of 
the mill were the same as when the plaintiff was injured, were frightened by it,— 
Crocker v. McGregor, Sup. Jud. Ct. Me., Cent. L. J., Feb. 27, 1885. 


—— Mental suffering— Allegation in petition not sufficient to support recovery 
' for. — When the only allegation in the petition with respect to pain and suffering occa- 
sioned by injuries for which a suit is brought, is “‘ that in consequence of said injuries 
he (plaintiff) was confined to his bed under treatment of physicians for five or six 
weeks; that he suffered painfully from said wounds,” plaintiff can not recover for men- 
tal suffering. — International & Great North. Ry. Co. v. Irvine, Sup. Ct. Texas, Texas L, 
Rev., Feb. 17, 1885. 


— Breach of contract of— Measure of damages for— Remote and speculative 
damages, rule as to. — A. agreed to place in B.’s mill, within a stipulated time, certain 
machines to make flour, which should have a capacity not below two hundred barrels 
of high grades of flour daily, and further agreed that it should be no experiment, and 
in proof thereof that in case the results were not as promised the machines should be 
retained without any price being paid. The machines when furnished were found not 
to make a high grade of flour, and not to be capable of producing the stipulated number 
of barrels per day. In an action by B. against A. to recover damages: held, that the 
clause in the agreement that the machines might be retained was not a liquidation of 
damages, but in the nature of a penalty: held, further, that the measure of damages 
was the amount paid upon the machines, the loss by defects in the machinery, and the 
cost incurred in repairing the mill and putting it into condition to produce two hundred 
barrels daily of a high grade of flour, less the value of that portion of the defendant’s 
machines retained and used in the repairing and refitting of the mill. The loss of pos- 
sible profits, which might have been made if the mill had run properly, was not a proper 
subject of damages, the plaintiff being measurably in fault, and, further, because such 
damages were too remote and speculative. — Pennypacker v. Jones, Sup. Ct. Pa., W. 
N. C., Jan. 15, 1885. 


—— Collision — Liability of both companies— Recovery from one prevents recov- 
ery from other.— Where a passenger suffers damage by reason of a collision be- 
tween two street cars belonging to two different companies, a recovery may be had 

against either or both. Where both are sued, the plaintiff may ordinarily dismiss as to 

either and take a verdict against the other company. Where, in such cases, the plain- 
tiff has received compensation from one carrier and releases him, he is estopped from 
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DAMAGES — Continued. 
denying the liability of such carrier, and can not maintain an action against the other 
carrier for the same injury.—Tompkins v. Clay Street Hill R. R. Co., Sup. Ct. Cal., 
Rep., January 21, 1885. 


— Owner ofanimal of ferocious disposition bound to restrain it.— Burden of 
proof on plaintiff to show dangerous character of domestic animal. — Any one 
owning or keeping an animal that he knows to be ofa ferocious disposition, accustomed 
to attack or bite mankind, is bound to restrain such animal at his peril. Allowing a 
dog to be kept on the premises does not render the owner of the premises liable for in- 
juries inflicted by the dog away from the premises if such owner did not own or have 
control of the dog. The onus is on the plaintiff to prove the knowledge of the owner or 
keeper of the vicious propensities of the animal, if it be of a domestic nature, though it is 
otherwise where itis of a wildand untamable nature. Knowledge of a servant or wife is 
not knowledge of the owner or keeper, unless it be a servant who has general charge 
of the keeping ofthe animal. To charge the defendant he must be shown to have 
knowledge that the animal is inclined to do the particular kind of mischief that has 
been done. — Twigg v. Ryland, Ct. App. Md., Am. L. Reg., March, 1885. 


— See NUISANCE, 


DEED.— Construction of the words ‘“‘ legal representatives.’’—A deed provided 
that the estate should be held by the grantor’s mother during his life, after his death 
it was to go to his lawful issue if he had any, in default of such issue “ then it is to be 
equally divided among his surviving brothers or their legal representatives.” Held, 
that the words “ legal representatives” were evidently used as the equivalent of heirs, 
and upon the death of the grantor without issue the estate should be divided among his 
brothers then living and the heirs of those who were then deceased. — Ringwalt v. Ring- 
walt, Sup. Ct. Pa., Leg. Int., Feb. 20, 1885. 


— Construction of conveyance in trust— Contingent remainder.— A. and wife 
conveyed real estate to a trustee in fee in trust for the wife for life, and after her death 
in trust to convey the same to all and every the child or children of A. and his wife 
that should then be living, and the lawful issue of such of them as might be dead, their 
heirs, executors, administrators, and assigns, as tenants in common, the issue of chil- 
dren to take only their parents’ shares: held, that the remainder to the children or to 
their issue was not vested but contingent upon such children or issue surviving the life 
tenant. In the above case, at the death of the life tenant there was but one child of A, 
and wife alive, and no issue of deceased children. One daughter of A. and wife had, 
however, died before the life tenant, leaving a son, who also died before the life tenant: 
held, that the husband of A.’s daughter and father of her son was not entitled to any part 
of her real estate, and that the surviving child of A. was entitled to the whole. — Mer- 
genthaler’s App., Sup. Ct. Pa., W. N. C., Feb. 19, 1885. 


— Conveyance by father to son — When void under statute of frauds. — Where 
a father executes a deed of conveyance of his real estate, and a bill of sale of his per- 
sonal property, to one of his sons, upon condition that the son should give him 
one-half of the buildings and one-half of the crops during the lives of himself and wife, 
and whoever should first die, one-third of the crops to the survivor, and pay to his 
other son and daughter certain sums of money after his decease, and also to liquidate 
a mortgage on the land, such conveyance and transfer of his property is a trust for his 
use, and is void under the statute of frauds as against existing or subsequent creditors, 
and the fact that the son had previously made advances of considerable sums of money 
to the father does not change the character of the conveyance, or strengthen his title 
to the property as against such creditors. — Severin v. Kneckerick, Sup. Ct. Wis., N. W. 
Rep., Jan. 10, 1885, 


— See MARRIED WOMAN. 


Divorcr. — Extreme cruelty — Definition of. — Any unjustifiable conduct on the part 
of the husband which so grievously wounds the mental feelings of the wife, or so utterly 
destroys her peace of mind as to seriously impair her bodily health or endanger her life, 
or such as utterly destroys the legitimate ends and objects of matrimony, constitutes 
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extreme cruelty, although no physical or personal violence is inflicted or even threat- 
ened. — Avery v. Avery, Sup. Ct. Kan., Pac. Rep., Feb. 5, 1885. 


— Granting of divorces in territories is not within power of Congregs,—, 
divorce is nota rule or regulation. Congress has the power to enact laws, to regulate 


marriage and divorce in the territories, but not to grant divorces. —In re Higbee, Sup, 
Ct. Utah, Pac. Rep., Feb. 19, 1885. 


EMINENT DOMAIN. — United States — Obligation of, in regard to property taken 

by its agents as private property for public use. — Where property is taken by 
oflicers or agents of the United States, pursuant to an act of Congress, as private prop- 
erty, for the public use, they, if they assert no title in themselves, are under an im- 
plied obligation to make just compensation to the owner, Such an implication being 
consistent with the constitutional duty of the United States, as well as with common 
justice, the owner’s claim for compensation is one arising out of fhsplied contract, 
within the meaning of the statute defining the jurisdiction of the Court of Claims, al- 
though there may have been no formal proceedings for the condemnation of the prop- 
erty to public use. The owner may waive any objection he might be entitled to make, 
based upon the want of such formal proceedings, and, electing to regard the action of 
the United States as a taking under their sovereign right of eminent domain, may de- 
mand just compensation for the property. — U. 8. v. Great Falls Mfg. Co., Sup. Ct. U.3., 
Rep., Feb. 18, 1885; Wash. L. Rep., Jan. 17, 1885; Ch. Leg. N., Jan. 31, 1885. 


— Damages—For appropriation of land under right of — Joiner of owner and 

lessee in action for damages.— When a firm composed of father and son held and 
used certain real estate of the father for the business of the firm, under a parol lease of 
uncertain duration, but at a fixed annual rental, such firm is entitled to recover dam- 
ages for injury to their leasehold, business, machinery, etc., caused by a railroad com- 
pany appropriating part of the real estate by virtue of the power of eminent domain, 
The owner of land and the lessee thereof may, if no objection is raised by the railroad 
company, join in-proceedings to recover damages for their respective interests in real 
estate appropriated by said company by virtue of the power of eminent domain, A 
party whose land is appropriated by a railroad company is entitled to interest upon the 
damages awarded him from the time of the location of the road upon his land. — Getz 
v. Philadelphia & Reading R. R. Co., Sup. Ct. Pa., W. N. C., Jan. 15, 1835. 


ESTOPPEL — See LACHES. 


Equity. —Findings of jury in equity cases are advisory merely — Objection that 

complaint does not state cause of action may be taken any time — When deed 
absolute in form may be shown to be in trust.—In the trial of equity cases the 
court may, on its own motion, invoke the aid of ajury to determine specific questions of 
fact. The findings of the jury thereon are advisory merely; they may be accepted and 
form the basis of the decree, or they may be entirely disregarded. An objection toa 
complaint that it does not state facts sufficient to constitute a cause of action is not 
waived by answering; it may be made at any time. Parol evidence is admissible to 
show that a deed of land absolute in form was intended as a mere conveyance in trust, 
when, as a part of the original contract in pursuance of which such deed was made, the 
grantee therein agreed to execute a declaration of trust and preserve the same for the 


grantor’s use, but fraudulently failed and refused so to do.— Hall v. Linn, Sup. Ct. 
Col., West C. Rep., Feb. 19, 1885. 


—— Decree in, is bar to further proceedings on same subject-matter. —A decree in 


a suit in equity by the United States against a railroad corporation in Tennessee, ap- 
pearing upon its face to have been by consent of parties, and confirming a compromise 
of all claims between them before June 1, 1871, including any claim of the corporation 
against the United States for mail service, is a bar to a suit by the corporation in the 
court of claims for mail service performed before the war of the rebellion, although at 
the time of the decree payment to it of any claim was prohibited by law, because of its 


having aided the rebellion.—Nashville, C. & St. L. Ry. Co. v. U. S., Sup. Ct. U. §., Sup. 
Ct. Rep., Feb. 23, 1885, 
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ExeEcUTION. —Execution sale— Defective publication of notice — When void.— 
Where the notice of a sheriff’s sale of real estate is published in a weekly newspaper 
for more than thirty days prior to the sale, but is not published in every issue of the 
newspaper up to the day of sale, held, that such omission to publish the notice in all 
the issues of the newspaper up to the day of sale will render the sale voidable, and that 
such a sale may be vacated or set aside, upon proper motion, before its confirmation; 
but such omission does not render the sale void to the extent that it may be treated as 
void in a collateral proceeding, or upon a collateral attack. — Rounsaville v. Hazen, 
Sup. Ct. Kan., Pac. Rep., Feb. 5, 1885. 


[EvIDENCE. — Affidavit of deceased father of defendant in another proceeding 
not admissible to prove infancy. —In an action for goods sold, an affidavit made 
by the deceased father of the defendant, in another action, to which plaintiff was nota 
party, stating the defendant's age, was given in evidence to support the defense of 
infancy. Held, that the evidence was wrongly admitted. — Haines v. Guthrie, Eng. Ct. 
App., Alb. L. J., Feb. 21, 1885; Am. L. Reg., March, 1885. 


— Weight of fact that letter was mailed, as to its receipt — Proof of telephone 
message. — The fact of mailing a letter, properly addressed, with postage prepaid, cre- 
ates no legal presumption that it was duly received; but it is merely a fact which is to 
be weighed along with other evidence in determining the question, and to which no 
more presumption attaches than to any other fact. Where A., desiring to talk over the 
telephone with B., asked the operator to call him, and the operator thereupon had a 
conversation with B., reporting to A., who was standing by, what B. said as it came over 
the wire, held, in subsequent action between A. and B., the former. might prove by him- 
self and others What the operator reported to him as coming from B., the operator being 
called and not remembering the conversation. —Sullivan v. Kuykendall, Ct. App. Ky., 
Ky. L. Rep., Feb., 1835; Ch. Leg. N., March 7, 1835. 


— Proof of local usage or custom. — Proof that persons doing two-thirds of a particu- 
lar business af a certain place had adopted a peculiar usage in respect thereto, it 
appearing that the other persons doing business at that place did not conform to that 
usage, is insufficient to constitute the usage a local or particular custom. — Peevy v. 
Schulenberg-Boeckeler Lumber Co., Sup. Ct. Minn., N. W. Rep., Jan. 10, 1885. 


—Uncorroborated testimony not sufficient to overthrow written contract duly 
proved. —In a suit on a promissory note the defense was that the note was given for a 
note of like amount placed in defendant’s hands for collection, and was not to be paid 
unless the note so handed to defendant was collected by him. This was directly contra- 
dicted by plaintiff. Held, that the court below should have given a binding instruction 
to the jury to find for plaintiff. The uncorroborated testimony of a single witness con- 
tradicting a writing, which writing is corroborated by plaintiff's testimony, is not suffi- 
cient to overthrow the written contract. — Philips v. Meily, Sup. Ct. Pa., Leg. Int., Jan. 
9, 1885. 


—See CRIMINAL LAW; INSURANCE (MARINE). 


EXECUTORS. — Liability of one executor for devastavit of co-executor. —One ex- 
ecutor can not be held for the devastavit of aco-executor; and where, at the appraise- 
ment and inventorying of the estate, the Widow of the testator, she being also one of 
the testators, produced from a room in testator’s late residence, then her residence by 
devise, where he had left it, a box containing the assets, before the appraisers and her 
co-executor, and such co-executor after the appraisement took the box of assets into 
his sole possession, without opposition from her, and afterwards such co-executor 
wasted a portion of such assets without her knowledge, consent, or connivance, such 
facts do not form an exception to the general rule so as to charge the other executor 
with his waste. So, also, where such co-executor pledged a part of the securities from 
the box of assets in his possession to a third person and borrowed money thereon for 
his own use, in the absence of knowledge, consent, or connivance on the part of the 
other executor, and of collusion between the co-executor and the lender and pledgee 
of the securities, the co-executor who redeemed the securities can not be held respon- 
sible for such waste. — Wright v. Dugan, Sup. Ct. N. Y., Daily Reg., Feb. 21, 1885. 
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EXxEcuToRS — Continued. 
— Liability of, when directed to carry on business of testator. — Where an execn. 

tor is directed by testator to carry on his busi for the | fit of the estate during a 
certain period, sales made by the executor during the conduct of such business, de. 
mand only the measure of care and diligence which areasonable man would practice 


in the care of his own estate or business. —Cline’s App., Sup. Ct. Pa., Leg. Int., Jan. 16, 
1885. 


EXEMPTIONS. — Failure to claim does not bar right to exemption of Stock of mer. 
chant —Nor when partis mortgaged.—A merchant tailor, who is the head of a 
family and a resident of the State, is entitled to an exemption of such portion of his 
stock in trade as he may select up to the statutory limit of value, and this right is ab. 
solute, and does not depend upon any claim or selection to be made by him. The mere 
failure of the debtor to claim his exemption until the morning preceding a sale made by 
an officer upon an order of attachment, does not operate as a waiver of such right. 
Where the stock in trade of a debtor, some of which is exempt, is mortgaged, he can not 
be compelled to accept as his exemption that which is subject to the mortgage at its 

+ fullvalue; but he is entitled to an exemption of his own selection, free of all liability 
for debt, up to the full value of $400.—Rice v. Nolan, Sup Ct. Kan., Pac. Rep., Feb. 5, 1885. 


FIXTURES. — Farm manure a fixture.—Farm manure made upon the premises in the 
usual course of husbandry is a fixture, and trespass q. c. f. lies against a mortgager who 
carts it away.— Vehue v. Mosher, Sup. Jud. Ct. Me., Cent. L. J., Jan. 30, 1885. 


FRAUD. — Misrepresentation, when it is ground for rescission of contract.—A 
false representation of a material fact, constituting an inducement to the contract, on 
which the party had a right to rely, is a ground for a rescission of the contract by a court 
of equity, although the party making the representation was ignorant whether it was 
true or false; the real inquiry is not whether the party making the representation knew 
it to be false, but whether the other party believed it to be true, and was misled by it 


into making the contract. — Alexander v. Sanders, Sup. Ct. App. Va., Va. L. J., Feb., 
1885. 


FRAUDS (STATUTE OF). —Sale of land — Effect of part performance by payment of 

purchase-money.— Payment of purchase-money is not such part performance of a 
verbal agreement to convey land as will take the transaction out of the statute of 
frauds. — Townsend v. Fenton, Sup. Ct. Minn., Rep., Feb. 18, 1885. 


— See DEED. 


GUARANTY. — Determination of liability on contract of. — K. wrote to H. the following 
letter: ‘Gentlemen: The bearer of this letter, my son-in-law, * * * wishes to place 
a stock of groceries in his provision and meat store, in this place. To enable him to do 
this, lam willing to be responsible to you for the amount of groceries he may order of you.” 
Held, that the letter did not create a continuing liability ; that when the stock of grocer- 
ies had been selected, and, with the aid of K., had been paid for, the latter’s liabilities 
ended. — Knowlton v. Hersey, Sup. Jud. Ct. Me., Cent. L. J., Feb. 20, 1885. 


HABEAS CORPUS.— Will not lie to test defense under Federal constitution.—A 
writ of habeas corpus will not be granged to test the validity of a defense under the 
Federal constitution to an indictment in a State court.— Ex parte Crouch, Sup. Ct. U. 
8., Rep., Feb. 4, 1885; Cent. L. J., Feb. 27, 1885. 


HUSBAND AND WIFE. — Validity of conveyance in lieu of alimony. — The right of a 
wife to alimony is not an interest in her husband's estate. A contract between the 
husband and wife to convey property to the wife in lieu of alimony is therefore valid, 


and when executed bars her right thereto. — Martin v. Martin, Sup. Ct. Iowa, Rep., 
Feb. 18, 1885. 


— Neither husband nor wife can sell real estate without consent of the other. — 

A husband and wife held real property by a joint deed to the two. The wife gave adeed 
for one-half of said property to A. and subsequently joined her husband in a conveyance 
to the whole to B. who gave mortgage to secure the purchase price, which mortgage 
they assigned to plaintiff. In this action to foreclose the mortgage, held, that as the 
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HUSBAND AND WIFE — Continued. 

statutes enacted for the benefit of married women have not abrogated or changed the 
principle of the common law as to the unity of husband and wife, both husband and 
wife were in this case seized of the entirety and neither could sell without the consent 
of the other; therefore the deed executed by the wife alone did not convey any present 
interest in the property, and the mortgage in which both joined conveyed the title to 
plaintiff, who is entitled to judgment in his favor. Plaintiff is not bound by a judgment 
obtained by B. as owner of a one-half interest, for partition of the property, he not 
being a party to that action, and it was not necessary to join B. as defendant in this 
action. — Bram v,Bram, Sup. Ct. N. Y., Daily Reg., Feb. 20, 1885. 


—Unjustifiable desertion of husband by wife— Husband not liable to third 
party for necessaries, — When a wife leaves her husband without justifiable cause, 
retaining the custody of their child, and said husband is ready and willing to furnish 
the child with a suitable home, and notifies his wife and a third person, who furnishes 
necessaries to the child on his account to this effect, he is not liable to said third person 
in an action of contract for such necessaries, even though he takes no steps towards 
procuring the custody of the child. — Baldwin v. Foster, Sup. Jud. Ct. Mass., Daily L. 
Rec., Feb. 24, 1885. 


— Liability of wife for note signed by her husband as agent. — Where a husband 
gives a promissory note, to which he signs his wife’s name, and his own name as agent, 
if the husband was authorized to borrow the money for a particular purpose, for which 
the note was given, it is binding on the wife, even if the money was subsequently 
diverted to other uses. — Bouck v. Enos, Sup. Ct. Wis., N. W. Rep., Jan. 10, 1885. 


— Invalidity as to creditors of deed by husband to wife. — B. having been sued on 
his bond, conveyed to his wife his entire real estate, being all the property he possessed. 
The consideration for the deed was various sums of money alleged to have been loaned 
by the wife to the husband; these with the interest thereon made up the amount. 
Shortly after the execution of the deed, judgment was recovered against B. It did not 
appear that the loans were from the separately settled estate of the wife, and the trans- 
actions were while the common-law relation of husband and wife was in force. On a 
bill filed to have the deed declared void as in fraud of the complainants and the other 
creditors of the grantor. Held, that the deed was good as between the husband and 
wife, but void as against the creditors of the husband subsisting at the time of its exe- 
cution. — Bayne v. State, Ct. App. Md., Alb. L. J., Feb. 7, 1835. 


INFANCY. — See EVIDENCE. 


INSOLVENT LAWS. — Extra-territorial force. —Insolvent laws have no force to discharge 
the claims of non-resident creditors who have not participated in the insolvency pro- 


ceedings. — Newton v. Hagerman, U. S. Cir. Ct. D. Nev., Rep., Feb. 18, 1885; Fed. Rep., 
Jan, 27, 1885. 


INSURANCE (FIRE). — Provision against keeping dangerous substances on prem- 
ises — Construction of. — The prohibitory clause in a fire insurance policy against 
the keeping of dangerous substances can not be extended so as to include a building 


other than the one covered by the policy. —Sperry v. Ins. Co. of N. America, U. 8. Cir. 
Ct. Dist. Col., Fed. Rep., Jan. 27, 1885. 


— Construction of provision as to absolute ownership of insured property. — 
Plaintiff had an insurance in the defendant’s company for $2,500 “on petroleum, his 
own or held by him in trust for others, or sold but not delivered while in custody of the 
Tidioute and Titusville Pipe Line Limited.” This was written inthe policy. Among 
the numerous clauses of forfeiture in the printed portion of the policy was the follow- 
ing, “ or if the assured is not the sole, absolute and unconditional owner of the prop- 
erty insured,” etc. There were other printed conditions which had no application to the 
insurance of oil ina pipe line. Held, that the plaintiff was entitled to recover from the 
company not only for the loss of the oil which belonged exclusively to himself, butalso 
for his oil which he owned in common with others. — Grandin v. Rochester German Ins. 
Co., Sup. Ct. Pa., Leg. Int. Feb. 27, 1885. 


— Household goods in barn, not within recovery clause. — A fire policy insured 
household goods, furniture, clothing, etc., in a dwelling house and additions, and in 
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INSURANCE (FIRE) — Continued. 
another clause insured “ horse, * * * etc.,and barn tools.” A fire occurred in the 
dwelling and a portion of the household goods were stored inghe barn. Subsequently 
the barn was burned. Held, that the insured could not recover for the household goods 
stored therein. — English v. Franklin Fire Ins. Co., Sup. Ct. Mich., Rep., Jan, 28, 1885, 


INSCRANCE (LIFE). — Mutual benefit association certificate payable to“ widow 
Construction of. — A member of a mutual benefit association, being married, marries 
a second time, the woman being unaware that he was already married. The certificate 
or agreement issued to him by the association by its terms provided that the moneys due 
thereon after his decease should be paid to his “‘ widow,” and if*there was no widow, 
then to his children. In an action of interpleader, in which the children by the first 
wife, who had in the meantime died, claimed the moneys, held, that the wife by the 
second marriage was the “widow” within the term of the certificate entitled to the 


moneys. — Polar Star Mut. Ben. Assn. of N. Y., v. Boniface, Sup. Ct. N. Y., Alb. L. J., 
Feb. 21, 1885. 


— Effect of policy taken out for benefit of a person ignorant thereof. — A. applied 
for a policy. On going to receive the policy he said that he wished to transfer it to B., 
who had an insurable interest in his life. The insurer directed him to execute an 
assignment to B., which he immediately did. He never told B. of the assignment, but 
continued to pay the premiums during his life. Held, that the transaction, although in 
form an assignment, was in reality an original insurance for the benefit of B., and that 
on A.’s death B. was entitled to receive the proceeds of the policy. Scott v. Dicksen, 
Admr., Sup. Ct. Pa., Rep., Feb. 18, 1885; Pittsb. L. J., Jan. 28, 1885. : 


— Death of beneficiary occurring before death of insured — Fund goes to repre- 
sentatives of insured.— A. took out a policy in a benevolent insurance company in 
which he designated his brother as the beneficiary. The brother died before A., held, 
that upon A.’s death the proceeds of the policy were not payable to the brother’s per- 
sonal representative or distributees, but to the widow of A.— Van Bibber’s Admr., v, 
Van Bibber, Ct. App. Ky., Ky. L. Rep., Jan., 1885. 


INSURANCE (MARINE).— Discharge by deviation in voyage.—.t is an implied war- 
ranty of a marine policy of insurance that the vessel shall not deviate from the voyage 
declared in the policy. Any voluntary deviation is a change of the risk, and formsa 
departure from the contract, so as to discharge the insurers from liability for any loss 
happening to the thing insured subsequent to such unauthorized deviation.— Schroeder 
v. Schweitzer Lloyd, Sup. Ct. Cal., Pac. Rep., Feb. 5, 1885. 


— Validity of oral contract of insurance— Admissibility of evidence as to 
mode of doing business.—An oral contract of insurance is valid; and a usage or 
custom that such a contract, if made, shall be considered invalid would be plainly 
repugnant to law, and void. Evidence of such a usage would not be competent to 
destroy the force of an oral contract in fact made. A clause in an open policy of insur- 
ance to the effect that “‘ no risk shall be considered binding unless indorsed therein” 
will not invalidate a risk orally accepted by the company under the policy and not 
indorsed therein, Evidence as to the mode of doing business of an insurance company 
is admissible to show that the secretary of the company has authority to make a con- 


tract binding upon said company.— Emery v. Marine Ins, Co., Sup. Jud. Ct. Mass., 
Daily L. Rec., Feb. 6, 1885. 


— Implied contract as to seaworthiness— Diligence necessary to repair defects— 
Liability of insurer — What a part corporate owner may recover. — There is an 
implied contract on the part of the insured of an interest in a vessel for a particular 
voyage, that she shall be seaworthy when she leaves the port of departure, and that if 
she becomes unseaworthy while on her voyage, the master shall use a reasonable dis- 
cretion and have the defect remedied at the nearest convenient port, The necessity 
for haste in making repairs, in case the vessel becomes unseaworthy during her voyage, 
depends upon the character of the defect; the more serious it is the greater the neces- 
sity for prompt attention. The question of whether or not reasonable diligence has 

been used in a given case is for the jury to decide. The fact that a vessel was unsea- 

worthy when it left the port of departure, or became so afterwards, and due diligence 


INSURANCE (MARINE) — Continued. 


JURISDICTION (FEDERAL).— Liability of insurance company for loss arising from 
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was not used in having her repaired, will not prevent a recovery by an insurer in case 
of loss, unless the loss has been contributed to or caused by the defect. Perils ef mak- 
ing landings are perils of navigation. Where a party who owned three-sixteenths 
of the capital stock of a corporation insured his interest in the corporate property, held, 
that in case of loss, he was entitled to recover the amount of his policy up to three- 
sixteenths of the value of such property at the time of loss.—Seaman v. Enterprise F- 
& M. Ins. Co., U. S. Cir. Ct. E. D. Mo., Ins. L. J., Feb., 1885. 


JuDGMENT.— When question of payment should be left to jury. — A judgment was 


entered by a wife against her husband. Seven years afterwards the wife died. No let- 
ters of administration were taken out upon her estate, and there was some evidence to 
show that there was a division of her property between her husband and a daughter by 
a former marriage, who were the only parties in interest. The daughter executed a 
release to her stepfather, which was equivocal in its terms, but might readily be con- 
strued to cover the judgment in question, Twelve years after the wife’s death, the hus- 
band in the meantime having also died, the husband of the daughter took out letters of 
administration upon the wife’s estate, and issued a scire facias quare executionem non 
upon the judgment against the husband’s executor: held, that upon the trial of said 
scire facias the question of payment should have been left to the jury, and that it was 
error for the court to give peremptory instructions to find for plaintiff. — Hess v. Frank- 


enfeld, Sup. Ct. Pa., W. N. C., Feb. 5, 1885. 


— Final and interlocutory judgments — Effect of latter. — A judgment dissolving a 


partnership, ascertaining the sum of money due by the copartners to plaintiff, ordering 
a sale of the partnership property and effects, and decreeing payment therefrom of the 
amount due plaintiff, but providing that in case the amount realized from such sale is 
not sufficient to pay plaintiff ’s judgment that the plaintiff shall be entitled to a personal 
judgment against the individual members of the firm for the deficiency, is not a final 
judgment, but merely an interlocutory decree, and in case of such deficiency no cause 
of action arises on the judgment, in favor of plaintiff, until the rendition of a personal 
judgment against the individual partners. — White v. Conway, Sup. Ct. Cal., Pac. Rep., 


Feb. 19, 1885. 


— For injury to property in collision— No bar to action for personal injury. — 


Plaintiff sued defendant in the County Court to recover damages for injury done to 
plaintiff’s cab in a collision caused by the negligence of defendant’s servant and ob- 
tained judgment. Afterward plaintiff sued defendant in the High Court to recover 
damages for personal injury which he had suffered in the same collision. Held, that the 
damage to the cab and the personal injury constituted two distinct causes of action, 
and therefore the judgment recovered in the County Court was no bar to the subsequent 
action in the High Court.— Brunsden v. Humphrey, Eng. Ct. App., Ch. Leg. N., Jan. 10, 


1885. 


Confederate troops not a Federal question. — Whether or not an insurance com- 
pany is liable under its policy which provides that it shall not be bound for loss arising 
from “ riots, civil commotions, insurrections, or from the invasion of a foreign enemy,” 
is not a Federal question, though the fire was the consequence of the destruction of a 
town by Confederate troops, and that a State court ruled that the United States were a 
foreign enemy in the war of the rebellion. —Grame v. Mut. Ass. Society, Sup. Ct. U. S., 


Rep., Feb. 4, 1885. 


— Federal jurisdiction, when State is nominal party. — Where the State is a nomi- 


nal party only, to a bond, in an action thereon the controversy is between the party for 
whose benefit it was given and the obligors; and where these parties are citizens of 
different States, the Federal court has jurisdiction of the action. — State to use v. Bald- 
win, Sup. Ct. U. S., Rep., Feb. 4, 1885. 


— Corporations — Service of process on president of, temporarily in district. — 


Jurisdiction is not acquired by the service of process on the president of a corporation 
while temporarily in the district, when the corporation has no office or place of business 
in the district, and has never engaged in business there except to make purchases occa- 
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JURISDICTION (FEDERAL) — Continued. 


sionally through an agent. — Good Hope Co. v. Railway Barb Fencing Co., U. S. Cir. Ct, 
8. D. N.Y., Rep., Feb. 4, 1885. 


— Partition of vessel not within Federal jurisdiction. -—A. owned one-third ot a 
steamboat plying upon navigable rivers of the United States, and B. owned two. 
thirds. A, brought a suit for a partition of the boat by sale, and for an accounting 
Held, that the cause was not within the admiralty and maritime jurisdiction of the 
Federal courts. —Swain v. Knapp, Sup. Ct. Minn., Rep., Feb. 4, 1885, 


— Suit by an assignee in the national courts. — The clause in section 1 of the judi- 
ciary act of 1875, prohibiting the assignee of a non-negotiable contract from maintain- 
ing a suit thereon in the national courts, unless his assignor might have done so, has 
reference solely to the assignor’s right to maintain such suit on account of his citizen- 
ship, and not to the amount of the claim or demand arising out of such contract. An 
action may be maintained in the national courts, where the sum or value of the matter 
in dispute, or money sought to be recovered therein, exceeds $500 in amount, although 
the complaint contains distinct demands or causes of action of less value than $500, and 
it is immaterial whether the plaintiff is the original owner of such demands or acquired 
them by assignment from such owner. — Hammond v. Cleaveland, U. 8. Cir. Ct. D. Ore, 
Ch. Leg. N., March 7, 1885. 


LACHES. — Title to State lands —Estopped by -laches.— The holder of such certifi- 
cate of purchase of State land as entitled him to a deed from the State upon its 
presentation, who has remained out of possession and omitted for forty-three years, 
without excuse, to perfect his title by obtaining his deed, can not be heard as against 
a subsequent occupying purchaser in good faith, and for full value from a subsequent 
grantee of the State, to call in question the validity of the deed from the State, in an 
action by such purchaser to quiet his title as against the holder of such certificate, by 
showing the recitals of the State’s deed to be untrue. — Bridenbaugh v. King, Sup. Ct. 
Ohio, Week. L. B., Feb. 16, 1885. 


LANDLORD-TENANT. — When implication of relator from use of premises may 
arise.— An implied contract for use and occupation may arise from the use of the 
premises by the tenant and the sufferance of the landlord, nor does the fact that the 
tenant holds over after notice to quit tend to destroy the implication unless the land- 
lord has followed up the notice by some act indicative of an attempt to treat him asa 
trespasser. — Groves v. Barclay, Sup. Ct. Pa., Leg. Int., Jan. 23, 1885. 


— Lease made on Sunday void — Occupation and payment of rent is no ratifi- 
cation.—A contract of lease entered into on Sunday between landlord and tenant, 
and possession of the premises delivered thereunder on the same day, is void, and is 
not admissible in evidence in an action of unlawful detainer to recover the possession 
of the same for non-payment of rent. Where acontract of lease is executed on Sun- 
day, and possession of the premises delivered on that day, the occupation of the same 
by the tenant, and payment of rent from time to time, can not be considered a ratifica- 
tion of the contract, which is originally void, but the creation of a tenancy, which would 
depend upon express contract, or a contract implied from the acts of the parties, — 
Vinz v. Beatty, Sup. Ct. Wis., N. W. Rep., Jan. 10, 1884. 


— Liability of tenant at will to landlord for damages to premises.— A tenant 

at will, in case the premises occupied by him are destroyed by fire, is not liable in 

3 damages to his landlord, where the fire is caused by the mere negligence of the tenant 

or his servants in kindling or guarding fires in stoves or chimneys used for the purpose 

of heating the premises. Such a tenant is liable, however, for the willful burning of 

premises hired by him, or for gross negligence that amounts to reckless conduct. — 
Lothrop v, Thayer, Sup. Jud. Ct. Mass., Daily L. Rec., Jan. 30, 1885. 


LanpD TITLES — Louisiana purchase —Treaty — Definition of term ‘‘ property” — 
Act of Congress Feb. 14, 1874, construction of— Decree in equity can not be 
attacked collaterally.—The term “ property,” in the treaty by which the United 
States acquired Louisiana, comprehends every species of title, inchoate or plete, 


legal or equitable, and embraces rights which lie in contract, executory as well as exe- 
cuted, The incomplete title acquired from the Spanish government, prior to the treaty 
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of St. Ildefonso between Spain and France, to lands in the Territory now embraced within 
the State of Missouri, was such a property interest as could be transferred by mortgage 
or reached by judicial process. Congress intended by the act of February 14, 1874 (18 
St. 16), entitled “ An act to confirm certain titles in the State of Missouri” to recognize 
the claim of Austin arising from the Spanish concession, survey, and grant recited in its 
preamble, and to assure those who were in possession, by contract or by operation 
of law, and, therefore, assignees of Austin, that they would not be disturbed by any 
assertion of claim upon the part of the United States. Questions involved in the deter- 
mination of a suit in equity are not open to re-examination, in any collateral proceed- 
ing between the same parties or their privies, if the court rendering the decree had 
jurisdiction of the subject-matter and of the parties.— Bryan v. Kennett, Sup. Ct. U. §., 
Sup. Ct. Rep., Feb. 16, 1885. 


Lessor- LESSEE, — See MINES AND MINING. 


LIBEL.— Complaint must state exactly words considered libelous— Also that 
individual defendant is responsible for.— Where an action is brought to recover 
damages against a newspaper company for a libel published in a foreigh language, if 
the complaint does not purport to give an exact translation of the article complained of, 
but sets out in English the signification and meaning only of the original publication, 
without a further averment that the persons to whom it was published understood it in 
that sense, the complaint is defective in substance, and the judgment of the court sus- 
taining demurrer thereto is correct. Where an action is brought to recover damages 
for a libel against a newspaper company, and against a defendant in his individual 
character, and the averment is that the defendant is a principal proprietor of the cor- 
poration, and that he is manager of said newspaper, without an averment that he con- 
trols its columns, or an averment showing with more certainty that he is individually 
responsible for its contents,.the complaint is defective in these particulars, for which a 
general demurrer is properly sustained. — Simonsen v. Herald Co., Sup. Ct. Wis., N. W. 
Rep., Jan. 10, 1885. 


— Distinct offenses may be subject of indictment though in one writing — Aver- 
ments necessary in indictment. — One indictment may be found against defendant 
for publishing a libel on two or more persons where the libel was all contained in one 
writing. The libel is set out with sufficient distinctness where it is charged that 
defendant “‘ wrote and caused to be printed and published,” without stating whether 
he published in book, hand-bill or newspaper. — Treacy v. Commonwealth, Sup. Ct. 
Ky., Ky. L. Rep.,Jan., 1885, 


— Mercantile agency is liable to action for as other persons.— A corporation, 
carrying on the business ofa mercantile agency, is not exempt from legal responsi- 
bility, and is subject to the same rules of law as other persons who have a just occasion 
for making statements which are charged to be libelous. Every willful and unauthor- 
ized publication, written or printed, which imputes to a merchant or other business 
man conduct which is injurious to his character and standing as a merchant or business 
man, is a libel, and implies malice; but whenever the author or publisher acted in the 
bona jfide discharge of a public or private duty, legal or moral, or in the prosecution of 
his own rights and interests, that which is communicated in writing under such circum- 
stances is a privileged communication, unless actuated by malice.— Locke v. Brad- 
street Co., U. S. Cir. Ct. D. Minn, Fed Rep., Feb. 24, 1885. 


LICENSE. — See TAXATION. 
LIMITATIONS (STATUTE OF) —See CORPORATIONS. 


MANDAMUS.— Parties resisting —Effect as to judgment creditor. — Mandamus in 
favor of ajudgment creditor of a county, to enforce the levying of a special tax to sat- 
isfy the judgment, carries the same rights against parties resisting the levy as any judg- 
ment creditor would have against parties resisting the execution of a writ of feri facias 
against an individual. A judgment creditor has aright of action against the rescuers 
ofthe person or goods of the debtor seized by the sheriff to satisfy the judgment, or 
against one who prevents the seizure of the debtor’s goods on execution. — Fiadlay v. 
McAllister, Sup. Ct, U. S., Sup. Ct. Rep., Feb. 16, 1835. 


| 
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MARRIAGE. —Evidence of relation.—In Pennsylvania, as in other States, a mar. 
riage may be contracted per verba de presenti, but there must be some public recogni. 
tion of the relation to show its existence. —State to use v. Baldwin, Sup. Ct. U. S., Rep., 
Feb. 5, 1885. 


MARRIED WOMAN.— Deed by married woman invalid unless husband join.— 
A deed of a married woman is ineffectual to convey her real estate unless her hus- 
band joins in the deed by signing it. — Mitler v. Ruble, Sup. Ct. Pa., Rep., Feb. 4, 1885. 


— Separate property of, can not be acquired on her individual credit. — Goods 
purchased by a married woman on credit are not separate property ; her credit is noth- 
ing in the eye of the law. A married woman can nof acquire title to any property or 
business upon the credit of its own after production. Where a wife claims property 
against her husband's creditors, she must show affirmatively, by clear and full proof, 
that she paid for it with her own separate funds. — Lienback v. Templin, Sup. Ct. Pa., 
Am. L. Reg., Feb., 1885. 


—— Husband not liable for torts of wife, when. — Where by statute the common-law 
rule as to married women has been Changed so that she alone has the use and disposi- 
tion of her earnings and property, her husband is not responsible for her torts not 
committed in his presence or by his direction.— Norris v. Corkill, Sup. Ct. Kan., 
Am. L. Reg., Feb., 1885. 


— Equity jurisdiction as to separate estate — Liability of separate estate for 
damages.—A married woman owned a house and lot, which was her separate prop- 
erty, with unrestricted jus disponendi, and with the aid of her trustee, undertook to 
improve it by pulling down the house and building another in its place ; through the 
carelessness of her agents in excavating, the wall of adjoining lot-owner’s house was 
thrown down and his house injured, and he brought his bill in equity to recover dam- 
ages; held, equity has jurisdiction of the suit, and the separate property is responsible 
for the damages.— Salamone v. Keiley, Trustee, Sup. Ct. App. Va., Va. L. J., Feb., 

1885. 

—— Married woman has no personal credit — Liability of her husband for her 
debts. —If a married woman who has no separate estate gives a bondand mortgage of 
herself and her husband to a vendor for the purchase money, it is too plain for argu- 
ment, under the authorities, that the equitable title would be in her husband and lia- 
ble for his debts, and it makes no difference that she paid the vendor the purchase 
money by means ofa loan obtained from afriend. A married woman has no personal 
credit, and unlessshe has a separate estate upon the credit of which she could contract, 
a purchaser under the above circumstances, is on the credit of her husband, and as such 


is liable for his debts. — Pier v. Siegel, Sup. Ct. Pa., Pittsb. L. J., Feb. 4, 1885; W.N. C., 
March 5, 1885. 


MASTER AND SERVANT.—Contractor for acompany not a fellow-servant of its super- 
intendent.—One who contracts with a mining company to break down rock and ore 
for a certain distance to disclose the vein, at a stipulated price per foot, the company 
to furnish steam drill and keep the drift clear of rock as the contractor broke it down, 
is to be regarded as a contractor with and not aservant of the company. He is nota 
fellow-servant with the superintendent of the company under whose direction his 
work is performed. Where there is a binding contract for the performance of a spe- 
cific job by the contractor for a price agreed, it matters not in determining the ques- 
tion whether he who has undertaken such job is to be regarded as the mere servant of 
the other party, what kind of work was the subject of the contract, or whether it was or 
nota portion of the regular work which the party contracting for it was carrying on. 
Where a ladder-hole is cut in a platform to a mine while it is active operation, by the 
direction of the superintendent, and one whois employed in the mine, for want of a 
railing or light, or want of warning, falls through the hole and is injured, the company 
operating the mine is liable for the damages sustained, whether the person so injured 
was a servant or contractor. — Mayhew v. Sullivan Mining Co., Sup. Jud. Ct. Me., Alb. 
L. J., Feb. 21, 1885. 


— Discharge —Stipulation as to, must be strictly construed.—In a contract of 
employment a stipulation that the employee may be discharged at any time if the em- 
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ployer is dissatisfied with the manner in which the employe performs his duties is 
valid, but will not justify a discharge for,any other ground than that stated. — Hotch- 
kiss v. Gretna Ginnery and Compress Co., Sup. Ct. La., Rep., Jan. 21, 1885. 


MINES AND MINING. — Right of lessor of coal mine to damages for removal of sub- 
jacent support. — B. made a contract of lease, and thereby sold and conveyed all the 
mineral coal in, under, or upon his farm, to H. & C. or their assigns — the lessees to pay 
ten cents per ton for each ton of coal mined and removed from the land. It was agreed 
by and between the parties to the lease, “‘ that no mining operation by the parties of the 
second part, their heirs or assigns shall extend to, or be so near the dwelling house or 
barn now upon said land, as to injure said buildings. Held, that the coal under the 
buildings was exempt from the mining operations provided for in the lease. That the 
lessees were not only liable for damage done to the building, by mining and removing 
coal from under the same, but the lessor was entitled to recover the net value at the 
mine, of all coal so mined and removed, at the time of its removal, irrespective of the 
price put upon other coal by the terms of the contract; and it was error in the court, to 
exclude evidence offered by the lessor, to prove the quantity and value of the coal so 
mined and removed from under the buildings. —Burgner v. Humphrey, Sup. Ct. Com. 
Ohio, Am. L. J., Jan. 31, 1585. 


— See TAX DEED. 


MINING CLAIMS. — Patent to town site issued by land department, when invalid — 
Patent relates back tolocation. —The land department of the United States is only 
authorized to issue patents to the probate judge, for town site purposes on the public 
lands, not previously granted and sold or reserved from sale, it can not include in such 
patents any mine, mining claim or possession. If the department had no authority to 
issue the patent, or if it was issued for land previously granted or reserved from sale, 
the patent is so far void. A patentfora mining claim relates back to the location and 
is the consummation of the purchase there made. No unauthorized act of the land 
office in issuing the patent can defeat such title. The patentee ofa mining claim, 
claiming under a prior location, is entitled to the exclusive possession and enjoyment 
of all the surface ground thereof, and the land department can not except the same 
from his patent. Ifit does so, its act, to that extent, is void and of no effect upon the 
property conveyed, and may be so declared in an action at law. —Silver Bow M. & M. 
Co. v. Clark, Sup. Ct. Mont., West C. Rep., Feb. 19, 1585. 


MORTGAGE. — Advances to pay prior mortgage — Subrogation of party advancing 
rights of prior mortgagee. — Where a mortgage is given to secure the payment of 
money advanced by the mortgagee to pay off and discharge a prior mortgage debt upon 
the same premises, and the instrument fails by reason of an irregularity in its execution, 
oran alteration inadvertently made by the mortgagee, without fault, he is entitled to 
be subrogated to the rights of the prior mortgage discharged and paid off by the money 
which he had advanced; but where the mortgage was materially altered by such mort- 
gagee after its execution, acknowledgment and delivery, without the consent of the 
mortgagers, and which alteration injuriously affects the liability of the mortgagers, he 
is not entitled to the application of the equitable doctrine of subrogation. — Johnson v. 
Moore, Sup. Ct. Kan., Pac. Rep., Feb. 5, 1885. 


— Payment of prior mortgage— Amount secured in excess of debt, not 
necessarily fraudulent in toto— Where a note and mortgage are executed for an 
amount in excess of the actual indebtedness existing from the mortgager to the mort- 
gagee to take up an old note and mortgage given in good faith to secure an actual in- 
debtedness, with the understanding that upon the execution of the new note all the 
credits that were uponthe old note should be placed upon the new note, and such 
understanding was carried out by the mortgagee, and in the overstatement of the 
amount secured there was no intent of either party to hinder, delay or defraud the 
mortgager’s creditors, such mortgage is not fraudulent in toto because upon its face it 
secures an amount of indebtedness in excess of that actually existing from the mortga- 
ger to the mortgagee. — Hughes v. Shull, Sup. Ct. Kan., Pac. Rep., Feb. 5, 1885. 


— Character of street improvement, how determined -- Authority of board of 
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MORTGAGE (CHATTEL).—In Michigan, possession of property and rightof dispo- 
sal donot render mortgage necessarily void. — Provisions in a chattel mortgage 
that the mortgager shall continue in possession of the property and dispose of it in the 
ordinary course of his business, keeping the stock replenished as nearly as might be, 
and that the mortgage shall cover subsequently acquired property, and secure present 
and future indebtedness for goods bought of the mortgagee on credit, do not render the 
mortgage executed to a creditor in Michigan void on its face as to other creditors of the 
mortgagee. — Morse v. Riblet, U. 8. Cir. Ct. W. D. Mich., Fed. Rep., Jan 27, 1885. 


MUNICIPAL CORPORATIONS. — Liability of municipal corporations for objects in 

streets which frighten horses. — A city is not liable under the statute for damages 
caused by the running away of a horse, frightened by a large boulder, which has been 
taken from the bed of a street, and left forfour or five days on one side thereof, until it 
could be removed by a private party, to whom it had been given for building purposes, 
The statutory remedy is confined to cases where the want of repair is the immediate 
cause of the injury; and allowing things which are no part of a highway to stand in it 
temporarily, can not be treated as putting out of repair, which must relate to the way 


itself, and not to things disconnected from it. — Agnew v. Corunna, Sup. Ct, Mich., Cent. 
L. J., Feb. 6, 1885. 


—— Cemetery trustees appointed by city — Liability of city for injury to employee 

of trustees.—An employe, while engaged in a city cemetery in improving a vault 
owned by the city, was injured through the carelessness and want of skill of the super- 
intendent of the cemetery and the negligence of the trustees. The employe worked 
under and obeyed the orders and directions of the superintendent, and both received 
their appointment from the board of trustees, subject t» the approval of the council. 
Held, that the city was liable for the injuries resulting to the employe. --City of Toledo 
v. Cone, Sup. Ct. Com. Ohio, Alb. L. J., Feb. 21, 1885. 


— Liability of, for defective street —Horse frightened by rock.— A horse was 
frightened by a large boulder ina public street, and ran away and was injured. An 
action in damages was brought against the city under the statute providing for damages 
occurring by reason of the streets being out of repair. Held, that there was no cause 
of action against the municipality.— Agnew v. Corunna, Sup. Ct. Mich., Rep., Feb. 18, 
1885, 
MUNICIPAL IMPROVEMENTS.—Publication of in Sunday newspaper — Value of 
materials used by contractor from former improvement should be deducted 
from assessment — Also value of repairs where required.— Publication of the 
preliminary and other ordinances, with respect to a street improvement, in a newspaper 
of general circulation, in accordance with the terms of the statute, is a valid and legal 
publication, although such newspaper is published onlyon Sunday. The contractor for 
a street improvement having applied to his own use, with the assent of the city, the 
materials used in a former improvement in the same street, the value of such materials 
should be deducted from an assessment for such improvement, in an action thereon by 
the contractor against the abutting lot owners. If a contract for a street improvement 
provides, in effect, so far as it concerns the abutting lot owners, that the improvement 
should be so perfectly made that it would remain in good repair for seven years, and 
during the same year and the year following the making of such improvement, exten- 
sive repairs by the city became necessary to make the improvement such as is provided 
for in the contract, the expense of such repairs, whether completed or not, should be 
deducted from any assessment against the abutting lot owners, in an action by the con- 


tractors on the assessment. — Hastings v. Columbus, Sup. Ct. Ohio, Week. L. B., Feb. 23, 
1885. 


public works— Validity of assessments though not recorded. — Under the pro- 
visions of the charter of the city of St. Paul regulating proceedings for improving 
streets, after the matter of a proposed improvement has been referred by the council to 
the board of public works, and the board have reported, recommending the improve- 
ment, sending with their report a plan or profile of the work to be done, the report, 
plan, or profile, and the order of the council to the board to do the work, must, ordina- 
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rily be construed together, to determine whether the work done is authorized by the 
order. But where the authority of the council to order the work does not depend on an 
application of property owners, the final authority of the board to have the work done 
is derived from the approval by the council of the award by the board of the contract to 
do the work, so that a previous departure by the board from the order to do the work is 
immaterial. That the assessment was entered on loose sheets of paper attached together 
in a roll, with a proper caption, and kept in the office of the board, and not recorded in 
a book till the assessment was contirmed, does not affect the validity of the assessment. 
In case of such improvement the determination of the board of public works as to what 
property is the benefited, and the extent of the benefits, is conclusive, except in case 
of fraud or demonstrable mistake of fact.—State v. Dist. Ct. Ramsey Co., Sup. Ct. 
Minn., N. W. Rep., Feb. 21, 1885. 


— Assessments for street purposes and re-assessments defined-- Effect of 


repeal of assessment laws in force in 1873 by the revised Municipal code of 
1878. — Assessments for street purposes are those special and local impositions upon 
property in the immediate vicinity of an improved street, which are necessary for the 
improvement, and laid with reference to the special benefit which such property derives 
from the expenditure of the money; and a re-assessment is a re-apportionment of the 
cost and expense of such improvement, and the imposition may be either upon the same 
lands, or part of the same lands, and it may include other lands. At the time of the 
passage of the act of 1878 an assessment had been made under the acts in force in 1873, 
which were among those repealed, but subsequently to such repeal the assessment was 
enjoined, not on ground going to the power to assess or the justice of an assessment, 
but for the reason that the particular assessment was, in form, illegally made. Held, 
that the various steps in council and before the boards, with respect to such street im- 
provement, constituted a proceeding, within the meaning of the above provision, and 
hence council was empowered to re-assess pursuant to the municipal code of 1869, sects. 
551, 552. — Raymond v. Cleveland, Sup. Ct. Ohio, Week. L. B., Jan. 26, 1885. 


NATIONAL BANKS.— Failure of banks — Fraudulent preference, when presumed. — 


After a vote of the directors to close their bank and go into liquidation, any transfer of 
the assets of the bank toa creditor, whereby that creditor secures a preference, will be 
presumed to be made with a fraudulent intent. — Nat. Security Bank v. Price, U.S. Cir - 
Ct. D. Mass., Fed. Rep., Feb. 17, 1885. 


NEGLIGENCE. — When contributory — When court may not enter non-suit. —It is 


invariably the duty of a person about to cross a railroad track, to stop, look and listen, 
in order to inform himself as to the safety of proceeding; and so strongly does the law 
enjoin the observance of this precaution that no recovery for injuries caused by collis- 
ion with a train can be had if it be omitted. Therefore, when the evidence for the 
plaintiff clearly establishes negligence on this point, the court must enter a non-suit 
but, when such negligence is merely a matter of inference from the testimony, the case 
must go to the jury. In this case a man and his wife, while attempting to crosss a rail- 
road track, were struck by a passing train and almost instantly killed. There was evi- 
dence tending to shuw negligence on the part of the defendant, but none whatever as to 
the conduct of the deceased immediately before the accident. Held, that the court below, 
having no authority to presume or infer contributory negligence on their part, erred in 
non-suiting the plaintiffs. — Schum v. Pa. R. R. Co., Sup. Ct. Pa., Leg. Int., Jan. 23, 1885. 


— Never presumed — Duty of railroad crossing public roads in densely popu- 


lated district. — Negligence is never presumed; on the contrary, the presumption is 
againstit. It may sometimes be inferred from the facts and circumstances in evidence, 
but such an inference can be drawn only by thejury. Therefore, the court has no power 
to enter a compulsory non-suit on the ground of contributory negligence, unless the 
plaintiff ’s case clearly discloses it. When a railroad crosses a public road in a densely 
populated rural district, proper and timely warning of the approach of trains should be 
given. How and when that warning should be given is a question for thejury. Under 
some circumstances, the ringing of a bell may be sufficient, and under others, the whistle 
should be employed. — Longenecker v. Pa. R. R. Co., Sup. Ct. Pa.. Leg. Int., Feb. 6, 
1885. 
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— Railroad's duty in running trains over street crossings defined. — A railroad 

company should exercise such caution in running its trains over street crossings, in 
cities and villages, as not to be unnecessarily dangerous to persons having occasion to 
use the highway at such crossings, and exercising due care in such use. Whether the 
company uses such Caution and care, and whether the persons using the highway, at the 
crossing of the railroad, exercise proper care, is a question for the jury. -- Tozer v. N, 
Y. C. and H, R. R. Co., Sup. Ct. N. Y., Kan, L. J., Feb. 21, 1885. 


—— Exploding gas — Remote and proximate cause of injury — Contributory neg- 

ligence. — An agent of the Co. came to G.’s house and shut off the gas by inserting a 
key in the pipe and turning it in a particular way, but in removing the key he uninten- 
tionally and unknown to himself turned on the gas again, which escaped into the cellar, 
he having taken out the meter from the cellar, and on G,’s wife going down there with a 
lighted candle the gas exploded, horribly burning and injuring her; held, the Co. is lia- 
ble, the act of its agent being the immediate and not the remote cause of the injury. 
And that the wife was not guilty of contributory negligence in entering the cellar witha 
lighted candle, though she smelt the escaping gas before going in. — Louisville Gas Co. 
v. Gutenkuntz, Ct. App. Ky., Ky. L. Rep., Feb., 1885. 


— Leaving horse in street untied — Unskillful medical treatment of injury — 

Measure of damages. —L. & Co. carelessly and negligently left their horse, which 
was harnessed and hitched to their wagon, standing in a public street, without being 
properly tied or guarded. The horse ran away, and the wagon violently collided with 
the wagon of H., in which he was sitting, whereby he received severe bodily injury. At 
the time of his injury H. was free from contributory negligence. Immediately after his 
injury, he employed a physician “ of good standing and reputation,” placed himself un- 
der his treatment, and followed his directions, Held, that although the physician may 
have omitted to apply the remedy most approved in similar cases, and by reason 
thereof, the damage of H. may not have been diminished as much as it otherwise would 
have been, he may still recover of L. & Co. for his actual damage. — Loeser v. Hum- 
phrey, Sup. Ct. Com. Ohio, Week. L. B., Jan. 12, 1835. 


— Contributory negligence question for jury—Passenger’s position, hand on 

window-sill. — A passenger on a street railroad, in sitting down after paying his fare, 
placed his hand on the window-sill with his fingers on the outside, and his hand was at 
once injured by some planks placed within an inch of the car by the city authorities who 
were engaged in excavating a sewer underneath the railroad track. Held, that the 
question of contributory negligence was for the jury. — Dahlberg v. Minn. Street R. R. 
Co., Sup. Ct. Minn., Rep., Jan. 21, 1885. 


—— See COMMON CARRIER; DAMAGES; MASTER AND SERVANT; RAILROADS, 


NUISANCE. — Use of property so as to interfere with another’s enjoyment of 


his — Damages. — A person may not use his own property in and about a business 
that is lawful so as to seriously interfere with another in the enjoyment of his property. 
If such acts amount to a nuisance the injured party may seek compensation in dam- 
ages. The fact thatdefendant has since the commencement of suit materially remedied 
the evil complained of does not affect the right to prior damages. — Thebner v. Cali- 
fornia St. R. R.Co., Sup. St. Cal., Rep., Jan. 21, 1885. 


— Partition — Lessee for twenty years not bound by amicable partition of ten- 


ants in common. — A lease for twenty years of an exclusive right for the sole and only 
purpose of mining and excavating for petroleum in one-half of certain lots, in alternate 
quarters, passes an interest in the land to the lessee. He has an estate in the land,and 
not alien merely. Hence the lessee is not bound by an amicable partition made by a 
purchaser under a mortgage of the intersst of one of the tenants in common who owned 
said lots with the other tenants incommon, which divides the land to his prejudice. — 
Duke v. Hague, Sup. Ct. Pa. W. N. C., Jan. 15, 1885; Leg. Int., Feb. 27, 1885. 


PARTNERSHIP. — Right to dissolve — Effect of notice as to third parties. — A partner 


has a right to dissolve the partnership at any time so far as third persons are concerned. 
Where the dissolution of a partnership is published in a local newspaper, notice thereof 
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so far as third persons are concerned is a question of fact for the jury. —Solomon v. 
Hollander, Sup. Ct. Mich., Rep., Feb. 4, 1885. 


— Agreement between partners pending litigation — Right of retiring partner 
to solicit customers of old firm. — Disputes having arisen between plaintiff and 
defendant, who were partners in the business of potters and earthenware manufactur- 
ers, Which resulted in litigation, an agreement was entered into by which defendant 
agreed to sell to plaintiff his estate and interest in the property and business to which 
the litigation related, it being stipulated therein that nothing in said agreement should 
be deemed to restrict or prevent defendant from carrying on the business of a potter 
and earthenware manufacturer at such place as he should think fit, and under the name 
of James Pearson. Defendant having commenced a pottery business on his own 
account, issued a circular to the customers of the old firm, in which he stated that he 
had discontinued his connection with that firm, but that he solicited their custom. 
Held, that on the construction of the agreement defendant was entitled to solicit the 
customers of the old firm.— Pearson v. Pearson, Eng. Ct. App., Alb. L. J., Jan. 24, 1885- 


— Title to real estate notin firm name, will not be presumed to be firm prop- 
erty, though used as such. —A., b.,C., and E., copartners, tradingas A., B.,C. & 
Co., purchased as tenants in common a slate quarry which was not purchased with the 
firm’s money, agreeing at that time that it should become partnership property, but 
never working it under the firm name, bnt under the name of A., B., C., D., & Co., and 
keeping separate accounts from those of the other firm. They subsequently sold the 
property, giving a deed signed by A., B., C. & E., and took notes in payment therefor in 
their individual names. Ina claim by one of the parties, controlling eight-fifteenths 
interest in the property and in the firm, against the administrator of another to whom 
the money had been paid upon one of the notes: held, that the money so paid was not 
partnership assets, and that the rights of the parties to the fund might be adjudicated 
by the Orphans’ Court. —Shafer’s App., Sup. Ct. Pa., W. N.C., Feb. 5, 1885. 


— Sharing in profits not conclusive as to.— Where there is no parnership inter se, 
there can be none as to third persons, unless the party sought to be held as a partner, ; 
has, by his acts, put himself in such a position that he is estopped from denying that he 
isapartner. But the weight of modern authority is, that the mere sharing of profits, 
although cogent evidence of a partnership, is not conclusive, so as to make him who 
receives such profits a partner in the business or enterprise by which they are earned. — 
Parcher v. Anderson, Sup. Ct. Mont., West. C. Rep., Feb. 19, 1885. 


PATENTS.— Estoppel of license to deny validity of patent—Fraud on part of 
licensor will prevent his obtaining preliminary injunction. — A licensee, hold- 
ing under a license containing acknowledgments of the novelty and validity of the 
patent, and binding him to defend against the same, is estopped from denying the va- 
lidity of the patent, and so long as he continues to manufacture_and sell, during the life 
of the license, he must pay royalties. As the owner of the patent in this case has been 
guilcy of fraud in concealing its arrangement with another licensee, from defendant, 
and allowing other parties to enter the market and reduce the profits of defendant, and 
at the same time exacting from him full royalties, his application fora preliminary 
injunction should be refused. — Washburn & Moen Mfg. Co. v. Cincinnati Barb. Wire 
Fence Co., U. S. Cir. Ct. S. D. Ohio, Fed. Rep., Feb. 17, 1885. 


—Infringement of one claim only — What evidence admissible as to profits. — 
Where it is shown that an infringer has infringed one of several claims in a patent only, 
in estimating the profits it is not admissible to prove that the patent, as an entirety, was 
capable of producing greater profits than other inventions in use.— Fisher v. Hayes, 
U.S. Cir. Ct. S. D. N. Y., Fed. Rep., Jan. 27, 1885. 


— Damages for infringement, judgment for, no bar to subsequent action join- 
ing licensee. — Judgment for and payment of nominal damages upon a bill in equity 
by a patentee, without joining his licensee, against one who has made and sold a ma- 
chine in violation of the patent, are no bar to a billin equity by the patentee and licensee 
together, for the benefit of the licensee, against another person who afterwards uses 
the same machine. — Birdsell v. Shaliol, Sup. Ct. U.S., Sup. Ct. Rep., Jan. 12, 1885. 
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—— Burden of proof is on infringer to show want of novelty. — Evidence of doubt. 

ful probative force will not overthrow the presumption of novelty and originality arising 
from the grant of letters patent for an invention. The defense of want of novelty or 
originality must be made out by proof so clear and satisfactory as to remove all reason- 
able doubt. — American Bell Tel. Co. v. People’s Tel. Co., U. 8. Cir. Ct. S. D. N. Y., Fed. 
Rep., Jan. 6, 1885. 


PRACTICE. — Federal practice remanding cause — When bill of exceptions necesg- 

sary. — The granting of an order to remand a cause removed into the Federal court, 
when the court below found the parties to be citizens of the same State, can not be 
reviewed except on a bill of exceptions or something equivalent thereto. — England v, 
Gebhardt, Sup. Ct. U. S., Rep., Feb. 4, 1885. 


— New trial —Surprise — Evidence — Court below sole judge of.—On a motion 

for a new trial on the ground of surprise, the District Court is the sole judge of the 
credibility of the evidence, and the determination of the motion will not be disturbed 
if there is evidence to sustain it. A new trial may be granted for a mistake as to a ma- 
terial fact, if the defeated party had no knowledge thereof until after the case was 
closed and ready for submission to the jury. —Sultan v. Sherwood, Sup. Ct. Nev., 
Wash. L. Rep., Feb. 7, 1885. 


—— Errors and appeals in Federal cases — Stipulations — Waiving trial by jury— 

Questions of evidence — Statement in record — How far State statute covers 
proceedings. —In an action at law, submitted to the decision of Circuit Court by the 
parties, waiving atrial by jury, in which the record does not show the filing of the 
stipulation in writing required section 649 of the Revised Statutes, this court, upon bill 
of exceptions and writ of error, can not review rulings upon the admission or rejection 
of testimony, or upon any question of law growing out of the evidence, but may deter- 
mine whether the declaration is sufficient to support the judgment, The filing of a 
stipulation in writing, waiving a jury, under sect. 649, of the Revised Statutes, is not 
sufliciently shown by astatement in the record, or in the bill of exceptions, that “ the 
issue joined by consent is tried by the court, a jury being waived,” or that “the case 
came on for trial, by agreement of parties, by the court, without the intervention of a 
jury.” A motion in arrest of judgment can only be maintained fora defect apparent 
upon the record, and the evidence is no part of the record for this purpose. A statute 
of a State, providing that a verdict returned on several counts shall not be set aside or 
reversed if one count is sufficieht, governs proceedings in cases tried in the Federal 
courts within that State, and is applicable to judgments lawfully rendered withouta 
verdict. — Bond v. Dustin, Sup. Ct. U. S., Rep., Feb. 18, 1885. 


— Plea of pending suit, when not available — Pendency of suit in State court 

not a bar tosuit in Federal court.—A pending suit for the rescission of a contract 
cannot be pleaded in abatement, or bar of a subsequent suit in another court in enforce- 
ment thereof. The complainant in the second suit is not bound to file a cross-bill in 
the first suit, although he might thereby obtain the desired relief. The pendency of a 
prior suit in a State court is not a bar to a subsequent suit in a Circuit Court of the 
United States, although between the same parties and for the same cause of action. — 


Washburn & Moen Mfg. Co. v. H. B. Scott & Co., U.S. Cir. Ct. W. D. Pa., Fed. Rep., 
Feb. 17, 1885. 


— Foreign corporation — Service on.— A foreign corporation that carries on business 


in the State of Texas may be sued in the county where its local agents conducts such 


business by service on him. — Angerhoeffer v. Bradstreet Co., U. 8S. Ct. E. D. Texas, 
Fed. Rep., Jan. 6, 1885. 


— Necessity of exceptions during trial of cause to give Supreme Court 


power to reveiw on appeal.— Where, in the trial of a cause by the court without 
the intervention of a jury, there is no demurrer to the declaration or other exceptions 
to the sufficiency of the pleadings, no exceptions to the rulings of the court in the 
progress of the trialin the admission or exclusion of evidence, or otherwise, no re- 
quest for a ruling upon the legal sufficiency or effect of the whole evidence, and no 
motion in arrest of judgment, and the only matter presented by the bill of exceptions is 
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the general finding by the court upon the evidence adduced at the trial, under the act 
of March 3, 1865, the general finding is conclusive of the issues of fact, and is not re- 
viewable upon appeal by this court.—Martinton v. Fairbanks, Sup. Ct. U. S., Sup. Ct. 
Rep., Jan. 30, 1885. 


— Action for deposit In bank — Evidence showing mistake admissible under 
general denial.—In an action against a bank to recover a general balance due, if 
the complaint does not aver an account stated, evidence is admissible under a general 
denial in the answer to show an error in the account, and that the same had been over- 
drawn and in such case the fraud or mistake should be pleaded. —St. Louis L. B. Bot- 
tling Co. v. Color Nat. Bank, Sup. Ct. Col., West C.Rep., March 5, 1885. 


See BonDS (COUNTY); REMOVAL OF CAUSES. 


PRINCIPAL AND SURETY.— Action on bond— Notice of default— When not neces- 
sary. — A bond by a principal and surety was conditioned that the principal should 
pay to V. all indebtedness existing or to exist from the principal to V. under existing 
or future contracts between him and V., and waived notice of non-payment on all 
notes executed, indorsed, or guaranteed by the principal to V. In a suit on the bond 
against the obligors, to recover the amount of notes executed by the principal to V., 
and other notes indorsed and guaranteed by him to V., held, that it was not necessary 
to allege or show any notice to the surety of a default by the principal in paying V.— 
Murphy v. Victor Sewing Machine Co., Sup. Ct. U. S., Sup. Ct. Rep., Jan. 30, 1885. 


RaILRoaDs. — Right of, under charter, to construct branches. — Under the act of 
April 1, 1868, P. L., 547, conferring authority upon the Pittsburg and Connellsville Rail- 
road Company to build branches from its main line of railroad, the said company has 
the right to extend its road in a direct line from its present terminus in the city of 
Pittsburg, along and over Water Street, or the Monongahela wharf, to Smithfield Street 
in said city. The necessity for such branches, and their direction, rest in the will and 
discretion of the president and directors of the corporation by which they are to be 
constructed. In the exercise of such authority the company must be regarded as the 
locum tenens of the State, and may do just what the commonwealth could do under like 
circumstances; that is, when necessary for the proper execution of such power, it may 
occupy the public highways.—McAboy v. Pittsburg, etc., R. R. Co., Sup. Ct. Pa., Pittsb. 
L. J., Feb. 18, 1885. 


— Engineer is subordinate to and not co-employe of conductor. — The conductor 
of a railway train who commands its movements, directs when it shall start, at what 
stations it shall stop, and at what speed it shall run, and has the general management 
of it, and control over the persons employed upon it, represents the company, and for 
injuries resulting from his negligent acts the company is responsible. The conductor 
of a railway train is the representative of the company, standing in its place and stead 
in the running of the train. The engineer is in that parti r the conductor’s sub- 
ordinate, and for théYormems negligence, by which thé latter is injured, the company 
is responsible. — Chicago, M. & St. P. Ry. Co. v. Ross, Syp. Ct. U. S., Am. L. Reg., Feb., 
1885. fa tt 


— Excursion ticket, when to be used —Notice of rules of company must be 
brought home to passenger— Liability of company for damages to pas- 
senger traveling on its ticket over road of another—Measure of damages. — 
Where an excursion ticket is purchased from a railroad company, and the ticket does 
not bear upon its face any limitation as to the time within which it must be used, the 
purchaser may use it at any time, and this, notwithstanding any rule of the company 
(notice of which is not brought home to him) as to the time within which the ticket must 
be used. Where a passenger is illegally ejected from a car by the employe of a corpora- 
tion, acting in the general scope of his employment, the corporation is liable for such 
ejectment, although the car is at the time on the track of another company, as whose 
agent the first corporation has sold the ticket, or partof a ticket, on which the passenger 
is traveling. — Pennsylvania R. R. Co. v. Spicker, Sup. Ct. Pa., Rep., Jan, 28, 1885. 


— Negligence — Evidence as to speed of train. — The fact that a railroad train was 
running at a greater rate of speed than is allowed by the municipal corporation through 
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— Continued. 
whose limits it was passing would not of itself be such proof of negligence as would en. 
title the plaintiff to recover for injuries received. — Philadelphia & W. B. R. R. Co. », 
Stebbing, Ct. App. Md., Rep., Jan 21, 1885. 


— Damages for neglect of conductor to furnish stop-over ticket— Right of 
passenger to pay or leave train.— Apassenger who, through the negligence of the 
conductor, is not furnished with a stop-over ticket to which he is entitled, and which he 
asked for, and who, on attempting to resume his journey after a stop, is required to pay 
additional fare or leave the train, may elect to leave the train, and in that case he may 
recover not only the additional fare he is obliged to pay in order to reach his destina. 
tion, but all damages flowing from the fault of the first conductor. — Yorton v. Milwau- 
kee, L. S. & W. R. R. Co., Sup. Ct. Wis., Rep., Jan. 21, 1885. 


— Transfer of corporation property in violation of charter can not be legalized 
by act of Legislature. — Where the charter of a railroad corporation did not author. 
ize the transfer of its franchise and other property to another corporation, upon the 
assumption by the latter of all the duties and obligations of the former, and upon issu- 
ing to the stockholders of the former an equal amount of the stock of the latter corpor- 
ation, held, that it was not competent for the Legislature, by authorizing such transfer, 
to do more than to waive the rights of the public. It could not divest or impair the 
rights of the stockholders as between themselves, as guaranteed by the company’s 
charter, without their consent.—City of Knoxville v. Knoxville & O. R. Co., U.S. Cir, 
Ct. E. D. Tenn., Fed. Rep., Feb. 24, 1885. 


—— See NEGLIGENCE. 


RaILROAD LAND GRANTS. — Title in conflicting grants — Priority of date of act gov- 
erns cases where priority of selection governs.—In grants of land to aid in 
building railroads, the title to the lands within the primary limits within which all the 
odd or even sections are granted relates, after the road is located according to law, to 
the date of the grant; and in cases where these limits,as between different roads, 
conflict or encroach on each other, priority of date of the act of Congress, and not pri- 
ority of location of the line of road, gives priority of title. When the acts of Congress 
in such cases are of the same date, or grants are made for different roads by the same 
statute, priority of location gives no priority of right; but where the limits of the 
primary grants, which are settled by the location, conflict, as by crossing or lapping, 
the parties building the roads under those grants take the sections within the conflict- 
ing limits of primary location in equal undivided moieties, without regard to priority of 
location of the line of the road, or priority of construction, A different rule prevails in 
case of lands te be settled in lieu of those within the limits of primary location, which 
have been sold or pre-empted before the location is made, where the limits of selection 
interfere or overlap. In such cases neither priority of grant, nor priority of location, 
nor priority of construction, give priority of right; but this is determined by priority of 
selection, where the selection is made according to law. —St. Paul & 8. C. R. Co. v. Wi- 
nona & St. P. R.Co. Sup Ct. U. S., Sup. Ct. Rep., Jan. 30, 1885. 


RECEIVERS. — Failure to pay ante-receivership debts no bar to their subsequent 
allowance—Failure by mortgagee to foreclose. does not make mortgager 
his agent to incur debts — Claims entitled to preference — Master may take 
company’s books as evidence of intervening claims. — A failure to make the 
payment of ante-receivership debts for current expenses of a railroad —a condition of 
the appointment of a receiver in a foreclosure suit —is no bar to their subsequent al- 
lowance. A mortgagee who fails to take action upon default in the payment of interest 
on the mortgage debt, does not, by such failure, make the mortgager his agent to incur 
debts, nor does he impliedly consent that debts incurred subsequent to the default shall 
take precedence over the mortgage debt. Claims for laber and supplies which have 
accrued within six months of the appointment of a receiver are entitled to be paid out 
of the net income of the receivership. Ordinarily, older claims are not entitled to any 
preference. Where the application for a receiver contains no charge of fraud and de- 
ceit on the part of the eompany’s officers, a master to whom intervening claims are 
referred may be authorized to pass upon uncontested claims without any other evi- 
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RECEIVERS — Continued, 
dence than the admissions in the company’s books, where the facts upon waich such 
claims rest fully appear from the books, and additional evidence appears to him unnec- 
essary. — Blair v. St. Louis, H. & K.R. Co., U. 8. Cir. Ct. E. D. Mo., Fed. Rep., Jan. 27, 
1885. 


—Lien of material-men superior to mortgage creditors.— Where supplies used 
for rebuilding bridges, building side-tracks, and in making repairs were furnished 
a railroad company from time to time under a continuous verbal contract made after 
default in the payment of the company’s bonded interest, and which was not termi- 
nated until the appointment of a receiver, — more than two years after the first supplies 
were furnished, held that, notwithstanding the statute of frauds, the material-men 
were, under the circumstances, entitled to jrdgment for the balance due them, and to 
a lien superior to that of the mortgage creditors, for the amount due, on the earnings 
ofthe road. Ibid. — In re Merriwether, lntervenor, Fed. Rep., Feb. 24, 1885. 


— See CORPORATIONS 


REFEREES. — Right of to retain report until’ payment of legal fees. — A referee is 
not bound to part with his report without the payment of his legal fees; and where a 
referee has his report ready within the statutory time and offers to deliver it on pay- 
ment of his legal fees, the same is a suflicient delivery, pursuant to section 1019 of the 
Code, to prevent the statute from operating as a forfeiture of his fees and a termina- 
tion of the reference. — Little v. Lynch, Sup. Ct. N. Y., Daily Reg., Jan. 23, 1885. 


REMOVAL OF CAUSES. — Equity practice — Creditors’ bill claiming priority under 
Tennessee code, sects. 4288, 4290— Federal court will enforce State stat- 
ute. —A plaintiff filing a bill in behalf of himself and other creditors, to set aside a 
fraudulent conveyance, under sections 4288 and 4290 of the Tennessee code, is entitled 
to priority of satisfaction, unless the other creditors become parties to the suit before 
the final decree, by giving the bond required; and they will not be admitted, as under 
the general equity practice of the Federal courts, to share in the fund at any time before 
the final distribution. Where a cause begun in the State court to enforce an enlarged 
equitable remedy in favor of general creditors having no judgments and nulla bona 
returns is removed to the Federal court, a statutory rule of State practice, which oper- 
ates as a condition attached to the right given by the statute, will be enforced after the 
removal, in order to preserve the liens of the creditors as they are fixed by the statute. 
Flash v. Wilkerson, U. S. Cir. Ct. W. D. Tenn., Fed. Rep., Feb. 17, 1885. 


— Citizenship — Corporations— When cause not removable. —A bill in equity, 
filed in the Court of Chancery of the State of New Jersey by citizens of that State, stock- 
holders in a New Jersey railroad corporation, against that corporation, and a Pennsyl- 
vania railroad corporation, and several individuals, citizens respectively of New Jersey 
and Pennsylvania, and directors in one or both corporations, alleged that, without 
authority of law, and in fraud of the rights of the plaintiffs, and with the concurrence 
of the individual defendants, the New Jersey corporation, pursuant te vetes of a major- 
ity of its stockholders, made, and the Pennsylvania corporation took, a lease of the 
railroad and property of the New Jersey corporation; and prayed that the lease might 
be set aside, the Pennsylvania corporation ordered to account with the New Jersey 
corporation for all profits received, the amount found due ordered to be paid to the 
New Jersy corporation by the Pennsylvania corporation, or, upon its failure to do so, 
by the individual defendants, and the New Jersey corporation ordered to administer 
the property in conformity with its charter, and to pay over to the plaintiffs their share 
ofthat amount. The defendants answered jointly, denying the illegality of the lease, 
and removed the case into the Circuit Court of the United States, under the act of March 
3, 1875, ch. 137, as involving a controversy between citizens of different States, and a con- 
troversy arising under the constitution and laws of the United States. The Circuit 
Court, upon the plaintiff's motion, remanded the case to the State court. Held, that the 
case was rightly remanded. — Cent. R. Co. N. J. v. Mills, Sup. Ct. U. S., Sup. Ct. Rep., 
Feb, 23, 1885. 


— Citizenship — Time of filing petition.—The defendant company asked for the 
removal of the cause on the ground that it was a citizen of Pennsylvania. Held, that 


REMOVAL OF CAUSES — Continued. 


338 DIGEST OF RECENT CASES. 


the D. L. & West. R. R. Co. did not become a citizen of New Jersey, as lessee of the 
. Morris and Essex R. R. Co. and the acts of the Legislature validating and confirming that 
lease. The petition for removal was filed before the trial but at the second term. The 
case had been adjourned by the parties toa certain day in the first term, and in the 
meantime the court adjourned for the term. Held, that the petition was not too late,— 
Wilkinson v. D. L. & W. R. R. Co., U. 8. Cir. Ct. D. N. J., N. J. L. J., Jan., 1885, 


—— Proceeding against an administrator by citizen of different State is remov. 
able — Effect of removal act of 1875.—A proceeding ina State court against an 
administrator to obtain payment of a debt due by the decedent in his lifetime is remov- 
able into a court of the United States, when the creditor and the administrator are citj- 
zens of different States, notwithstanding the State statute may enact that such claims 
ean only be established in a probate court of the State, or by appeal from that court to 
some other State court. The act of March 3, 1875, to determine the jurisdiction of the 
Circuit Courts and regulate the removal of causes from State courts, does not repeal or 
supersede all ether statutes on those subjects, but only such as are in conflict with this 
latter statute. The third clause ef section 689 of the Revised Statutes is not, therefore, 
abrogated or repealed. — Hess v. Reynolds, Sup. Ct. U. S., Ch. Leg. N., Jan. 31, 1885. 


—— Removal must be made at term of court when cause could first be tried. — 

The act of March 3, 1875, under which this removal was asked, requires of the party 
seeking it that he or they make and file a petition in such suitin such State court, before 
or at the term at which such cause could be first tried, and before the trial thereof, for 
the removal of such suit into the Circuit Court. Held, that this statute means at that 
term in which, according to the rules of procedure of the court, whether they be stat- 
utory or rules of the court’s adoption, the cause would stand for trial if the parties had 
taken the usual steps as to pleading and other preparation. The term at which the 
cause could be first tried is to be ascertained by these rules, and not by the manner in 
which the parties have complied with them, or have been excused for non-compliance 
by the court or by stipulation among themselves, — Pullman’s Palace Car Co. v. Speck, 
U.S. Sup. Ct., Ch. Leg. N., Feb. 7, 1885. 


— Averment of citizenship indispensable. —Two citizens of West Virginia con- 

veyed to a trustee certain real property in that State, to secure the payment of notes 
executed by them to a Missouri corporation, which was subsequently dissolved, and its 
assets placed in the hands of a citizen of the latter State. Upon default in the payment 
of the notes, the trustee, under authority given by the deed, advertised the property for 
sale. The granters thereupon instituted a suit in equity in one of the courts of West 
Virginia to enjoin the sale, making the trustee, the Missouri corporation, and the person 
who held its assets, defendants. Upon the joint petition of that corporation and the 
defendant holding its assets, the cause was removed to the Circuit Court of the United 
States, and was there finally determined. Held, that since the trustee was an indispens- 
able party, his citizenship was material in determining the jurisdiction of the Circuit 
Court; and as that was not averred, and did not otherwise aflirmatively appear to be 
such as gave the right of removal, the decree must »e reversed, and the cause remanded 
to the State court.— Thayer v. Life Ass. of America, Sup. Ct. U. S., Sup. Ct. Rep., Jan, 
30, 1885; Cent. L. J., Feb. 6, 1885. 


— When application too late— How determined under Iowa code.—The true 


—— Commission of crime by deputy marshals— Mere holding a commission as 


test, in determining when the application fer removal must be made, is the question 
whether the case belongs to a class of cases which, under the Iowa code, are triable at 
the first term after service, or to the class which, by reason of some provision of the 
code, can not be forced to trial until the second term, If the case belongs to the former 
class, the application must be made before or at the first term, even though it may be 
apparent that by reason of some special fact the case may not be actually in a condition 


to be tried. —Chrissenger v. Democrat, U. 8. Cir. Ct. N. D. Iowa, Fed. Rep., Feb. 24, 
1885. 


such does not authorize removal. —The mere holding of a commissionas a deputy 
marshal of the United States at the time a party is indicted for murder or any other 
offense against the laws of a State, commutted at a Federal election, 1s not of itself suili- 


DIGEST OF RECENT CASES 339 


REMOVAL OF CAUSES — Continued. 
cient ground for depriving the State court of jurisdiction of the case, and does not 
entitle the accused to have itremoved into the Circuit Court of the United States under 
section 643 of the Revised Statutes. — State of Llinois v. Fletcher, U. 8. Cir. Ct. N. D. 
lll, Fed. Rep., Feb. 24, 1885. 


REPLEVIN. — Judgment in alternative in how much decisive of ownership. —In an 
action for replevin for the recovery of certain cattle, judgment was rendered in favor of 
the defendant, and against the plaintiff, for all the cattle, and in the alternative for 
$1,948, if a return of a certain portion of the cattle could not be had, and for costs. Held, 
thatsuch a judgment is not necessarily a judgment that the defendant was the absolute, 
unqualified, and unconditional owner of the cattle, but that such judgment is entirely 
consistent with the theory that the defendant held the possession of the cattle as the 
mortgagee of the plaintiff, who was the mortgager.—Armel v. Layton, Sup. Ct. Kan., 
Pac. Rep., Feb, 5, 1885. 


— Recovery —Property in defendant’s possession. —In replevin, the plaintiff’s 
recovery is not confined to the property in the possession of the defendant at the date 
of the writ. — McBrian v. Morrison, Sup. Ct. Mich., Rep., Jan. 21, 1885. 


SALE. — Conditional sale—Property subject to execution in favor of vendee’s 
creditors. — Plaintiff, by written agreement, agreed to sell eighteen weaving looms to 
Andrews for the price or sum of $2,100, to be paid in four equa! installments or payments 
of $525 each, with interest, the first to be made on April 30, 1880, the second on July 31, 
1880, the third on October 27, 1880, and the fourth on January 27, 1881, and also provided 
for immediate delivery of the looms to Andrews for use by him in his business, and that 
upon payment of each installment a bill of sale for so many of the looms as should be 
equal to the amount thereof should be given to Andrews; that the looms should remain 
plaintiff’s property until paid for. Held, as against creditors that this was a conditional 
sale, and the looms could be sold on an execution against Andrews. — Forrest v. Nelson, 
Sup. Ct. Pa., Leg. Int., Feb. 27, 1885. 


SOLICITORS — See ATTORNEY AT Law. 


STATUTES. — Construction of, on same subject, passed at different dates — Where 
there are two statutes on the same subject, passed at different dates, and it is plain 
from the framework and substance of the last that it was intended to cover the whole 
subject and to be a complete and perfect system in itself, the last act must be held to 
be a legislative declaration that whatever is embraced in it shall prevail, and whatever 
is excluded is discarded and repealed. — Bracher v. Smith, Court of Chan. N. J., N. J. 
L. J., Jan., 1885. 


— Repeal of former statute, by enactment of later— Repugnancy must exist. — 
While a later statute may repeal a former statute, without express language to that 
effect, by necessary implication, yet the leaning of the courts is strongly against such 
construction, To effect such repeal, there must be, as a general rule, such an irrecon- 
cilable inconsistency between the provisions of the two statutes that they can not stand 
together, or they must be so manifestly and totally repugnant as to lead necessarily to 
the conclusion that the Legislature intended that the later statute should repeal the 
former. —Sifred v. Commonwealth, Sup. Ct. Pa., W. N. C., Jan. 22, 1885. 


— Construction of general in connection with special statutes. — Statutes which 
are general in their scope relating to the raising of revenue, by imposing duties or 
taxes on vendors of merchandise, do not supersede or repeal any special act or loeal 
statute regulating or prohibiting the sale of certain articles, whether such latter acts 
be prior or subsequent to the general tax law. — Homer v. Commonwealth, Sup. Ct. Pa., 
W.N. C., Jan. 8, 1885. 


SURETYSHIP. — Right of surety to contribution. — Where a surety pays the debt by 
giving his note for it he is entitled to contribution from his co-surety, just as if he had 
paid in cash; and if the creditor should return the note unpaid to him as a present, he 
may still have contribution just as if he had been compelled to pay it. —Stubbins v. 
Mitchell, Ct. App. Ky., Ky. L. Rep., Feb., 1885. 
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SURETYSHIP — Continued. 
— Surety signing under verbal understanding with maker, without 


tion to co-surety, held liable. — Renick, the principal maker of a promissory note, 
desiring to have the same renewed, applied to the sureties thereon, who claimed to 
have a defense to the note, and who declined to renew, except as sureties for Crouse, 
if he would go on the paper. Afterwards Renick obtained the signature of Crouse, a 
new surety, on the representation upon which he relied that it was a renewal, and that 
the former sureties would sign as his co-sureties. Thereupon Renick handed the note 
to the former sureties who signed, stipulating as sureties for Crouse without his know}. 
edge, and without any inquiry or information as to the circumstances under which he 
signed. Held, the stipulation is ineffective and the sureties are co-sureties. — Crouse 
v. Wagner, Sup. Ct. Com. Ohio, Week. L. B., Feb. 16, 1885. 


TAXATION. — When void— Power of city to “regulate”’ business defined.—The 


council of Portland was authorized “ to regulate ’’ wash-houses, and thereupon ordained 
that the proprietor of such a house should take out a license quarterly, and pay therefor, 
to the sum of five dollars, or twenty dollars a year, and in default thereof should be liable 
fine and imprisonment. Held, that, while the council had power to require the license 
as a means of regulating the business, the sum charged therefor was manifestly so far 
in excess of what was necessary or proper for that purpose that it must be considered 
a tax, and the ordinance imposing it is therefore so far void. — Laundry License Case, 
U. S. Dist. Ct. D. Ore., Fed. Rep., Feb. 17, 1885. _ 


— Stock and property of corporation are not taxable in State of corporation 


and also that of stockholders. — Taxing all the property of corporations to the cor- 
poration, and at the same time taxing the stock, which represents the property, to the 
holder, would constitute double taxation. Shares of stock, owned by a citizen and 
resident of the State of Nevada, in a California corporation, having its principal place 
of business in California, but whose tangible property is all situate and taxed in Nevada, 
are not taxable to the owner under the constitution and laws of California, in the State 
of California. The situs of the stock, in such case, for the purposes of taxation, is the 
residence of the owner. —City of San Francisco v. Mackey, U. 8. Cir. Ct., D. Cal., Ch. 
Leg. N., Jan. 10, 1885. 


— Tax-payer may maintain action to restrain illegal taxation — Definition of 


term revenue — Power of county to tax. — A’tax-payer in this territory may main- 
tain a suit in chancery in his own name to restrain a threatened illegal disposition of 
public funds, in which he has a tax-payer’s interest, or a threateued illegal taxation, by 
which his property might be imperiled. The term “revenue’’ when used with refer- 
ence to funds derived from taxation, in the absence of qualifying words or circum- 
stances implying a different signification, is confined to the usual public income from 
taxation. In the absence of restrictions, express or implied, the power of a county to 
contract and to incur public indebtedness, implies the power to raise by taxation the 
funds needed for the execution of the former power. But an express limitation on the 
rate of taxation is not generally operative to prevent taxation for extraordinary pur- 
poses. — Laughlin v. County Commrs., Sup. Ct. N. M., West C. Rep., March 5, 1885. 


TAXATION (SPECIAL). — See MANDAMUS. 
Tax DEED.— Presumption of regularity — Can not be attacked by one not having 


color of title. — By statute in Colorado the tax deed is prima facie evidence of the regu- 
larity of the ministerial acts preceding the tax deed and upon which it rests; also that 
the property described therein was subject to taxation. No one can attack a tax deed 
unless he has some color of title to the property described in it. One who has followed 
a vein that deflects from his own claim into the patented claim of another, has not, as 
to latter claim, such a color of title as allows him to attack a tax deed issued to a third 
party. To avail himself of the statute of limitations (Gen. St. Col., 2186) a party must 
have held the property for five years, with claim and color of title in good faith. — Leba- 
non Mining Co. v. Rogers, Sup. Ct. Col., Pac. Rep., Feb. 19, 1885. 


Tax SALE. — Effect on redemption of subsequent legislation. — The right of redemp- 


tion from a tax sale must be governed by the Jaw in force at the time of the sale; it 
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Tax SALE— Continued. 


a can not be affected by subsequent legislation. — Merrill v. Dearing, Sup. Ct. Minn., 

~ Rep., Feb. 18, 1885. 

e, — Levy and sale of property in regular manner by officer— Burden of proof 

a on complainant.— Where an action is brought to recover damages against a town 

at treasurer for levying on and selling the property of the plaintiff to satisfy the taxes due ‘ 
te thereon, without having given the notice required by law, the proceedings of the officer 

a appearing to be regular in all other respects, the burden is on the plaintiff to show that 

e the sale was made without such notice. Where taxes are due on land and personal prop- 

e erty owned by M. B. E., but on the tax roll they stand assessed to E. W. E., the property 


is liable for the taxes, and in a proper proceeding may be levied upon and sold by the 
tax collector to satisfy the same. — Enos v. Beemis, Sup. Ct. Wis., N. W. Rep., Jan. 10, 
1885. 


TRESPASS.— Title necessary to be shown in action for. — Where the plaintiff, in an 
action brought to recover damages for a trespass on lands, gives sufficient proof in the 
trial of the cause to show an actual possession at the time the trespass is alleged to 
have been committed, he will be entitled to recover such damages, unless the defend- 
ant can show on the trial a better and paramount title to that of the plaintiff. — Newton 
v. Marshall, Sup. Ct. Wis., N. W. Rep., Jan. 10, 1885. 


TRUSTS AND TRUSTEES. —See DEEDS; WILLS. 


VENDOR AND VENDEE. — Sufficiency of record of agreement to impart notice. —C. 
and the American Emigrant Company owned certain interests in swamp lands, under 
the Iowa swamp-land act, and C. entered into a written agreement with the company, 
which was, in effect, a conveyance of his interest. The agreement was duly recorded, 
and in the index C.’s name was written in the grantor column, the company’s name in 
the grantee column, in the column headed “character of instrument” was written 
“ agreement,” and in the description column was the entry “‘ with regard to swamp and 
overflowed lands.” Subsequently, S. purchased a portionofthe lands. Held, that the 
entries upon the index were sufficient to put him on inquiry, and that he was bound 
thereby. — American Emigrant Co. v. Call, U. S. Cir. Ct. 8. D. lowa, Fed. Rep., Feb. 24, 
1885. 


WARRANTY DEED. — Writ of entry — Effect of warranty deed — Possession — 
Seisin. —In a writ of entry the mere proof of the execution and delivery of a warranty : 
deed to the plaintiff without any other proof of his grantor’s title will not entitle him ' 
to recover against one who had been in possession many years prior to such deed, 
although such possession might not constitute a disseisin against one proved to be the 
true owner. — Perry v. Weeks, Sup. Jud. Ct. Mass., Rep., Feb. 4, 1885. 


WILLS. — Revocation of, by marriage of feme sole— Right to republish. — Although 
the marriage of a feme sole operates as a revocation of her will, and the mere death of 
her husband does not revive it, yet she is not precluded from reviving or republishing 
it after the death of her husband. Under the Pa. Act of 1705 it was well settled that a 
will might be republished by parol. Whether the act of April 8, 1833, prohibits such 
republication by parel not now determined. —Broe v. Boyle, Sup. Ct. Pa., Pittsb. L. J., 
Feb. 18, 1885. 


— Due distribution of estate by executors under provisions of — Unknown heir 
no right of action against executors.— A will, probated in A. D. 1858, contained 
the following provisions: “I will and direct that all the residue of my estate, not herein 
specially bequeathed or disposed of, be equally distributed among my surviving chil- 
dren, and the heirs and representatives by families of those who may have deceased. 
I hereby authorize and empower my executors, the survivor or survivors of them, to } 
sell and convey such parts of my real estate as may remain undisposed of at my : 
decease, to any of my legatees who may elect to take the same, or to others, as they $ 
shall deem most expedient or beneficial in the speedy and satisfactory settlement of ; 
my estate.” Without fault, the executors were ignorant that the testator had had a ' 
daughter Phebe, who, being dead, was represented by her grandson. They distributed ’ 
the residue to the surviving children and the heirs and representatives of the other " 
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WILLSs — Continued. 


deceased children. Their final account, showing this, was filed in and approved by the 
probate court in 1860. Throughout their administration they had duly published the 
statutory notices. As early as 1853, the grandson knew of his relationship to the tes. 
tator; where the latter lived; that he had a large estate and would probably soon die, 
The grandson could have (at his pleasure) readily ascertained when the testator died 
and the contents of the will. He did not inform either executor of his existence or 
claim until in 1871. In 1878 suit for his share was begun by W. and K. claiming as his 
assignees. Held, as against the executors, his action is burred.—Stewart et al. v, 
Welch, Sup. Ct. Com. Ohio, Week. L. B., Feb, 23, 1885. 


— Construction of words, *“ male issue.’’—A testator, after devising certain rea} 
estate to his two daughters for life and the life of the survivor of them, gave the 
remainder * to the male issue then living of my son A., their or his heirs and assigns in 
fee,” and in default of such issue, then “unto all the children of my said daughters 
and my son A. in equal parts.” A., who was unmarried at the date of testator’s death, 
married subsequently thereto, and died, leaving surviving him at the time of the ter- 
mination of the life estate two sons and four grandsons, the latter being sons of A.’s 
daughters. Held, that the words “ male issue,” being unexplained by the context, and 
A. taking no estate under said will, were descriptio personarum and words of purchase, 
and that under said devise all male lineal descendants of A., of whatever generation, 
living at the determination of the said life estate, whether tracing their descent from 
A. through males or females, were entitled to share per capita in said real estate.— 
Wistar v. Scott, Sup. Ct. Pa., W. N. C., Feb. 26, 1885; Rep., Feb. 18, 1885. 


— Power of disposal — Construction of— Where a testator says, ‘I will and bequeath 
to my beloved wife Mary, all my property, real and personal, including the house and 
lot of ground that I now reside on, during her natural life, with power to dispose of the 
same as she may think best,” and there are no other words in the will to restrain the 
act of disposition, so as to be effective during the life of the widow, he gives a technical 
power of disposal, of the very eabstance of his estate, without any limitation as to the 
manner and kind of disposal. The power of disposal was properly executed by the last 
will of the widow. — Forsythe v. Forsythe, Sup. Ct. Pa., Pittsb. L. J., Feb. 25, 1885. 


— When legacy will bear interest from date oftestator's death. — A testatrix hay- 
ing directed the sale of her real estate and personal property, leaving to her executors 
discretion only as tothe time and manner thereof, directed them out of the proceeds to 
pay certain legacies, including one of twenty-four thousand dollars in trust to apply the 
income for the maintenance, education, and support of the children of a deceased 
niece, The executors only for the personalty, which, leaving a small balance, satisfied 
all the debts, expenses of administration, and principal sums of the various legacies, 
and the account was duly confirmed. About thirteen months after testatrix’s death the 
executors, acting under an express authority given by the will, in payment of the prin- 
cipal of said Jegacy, assigned to the trustees certain of decedent’s interest-bearing 
securities, and the residuary legatees, being also the executors, elected to take the 
realty as realty. The cestuis que trustent under above legacy in trust, subsequently 
claimed interest on their legacy from the date of testatrix’s decease. Held, that the 
legacy being expressly for maintenance, education, and support, was within the excep- 
tion to the general rule respecting interest on pecuniary legacies, and that interest was 
payable thereon from the time of testatrix’s death, even though the legatees were not 
minors, and testatrix in her lifetime had expressly refused to contribute to their sup- 
port, That the will having effected equitable conversion of the realty, and placed it in 
a common fund with the personalty, the legacy and interest was a charge upon the 
realty, and that the election of the residuary legatees to take the land as land was nec- 


essarily subject to the charge. — Townsend’s and Hartshorne’s App., Sup. Ct. Pa., W.N. 
C., Feb. 19, 1885. 


